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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    At t or ney Joseph L.  Sommer s appeal s a 

r ef er ee' s r ecommendat i on t hat  hi s l i cense t o pr act i ce l aw i n 

Wi sconsi n be suspended f or  pr of essi onal  mi sconduct  and t hat  he 

be di r ect ed t o pay a por t i on of  t he cost s of  t he di sci pl i nar y 

pr oceedi ng.   Af t er  exhaust i ve r evi ew and consi der at i on,  we 

appr ove t he r ef er ee' s f i ndi ngs of  f act ,  concl usi ons of  l aw and 

r ecommendat i ons r el at i ng t o di sci pl i ne and cost s.   We suspend 

At t or ney Sommer s'  l i cense t o pr act i ce l aw f or  30 days,  but  we 
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r educe,  by one- hal f ,  t he cost s of  t he pr oceedi ng t o be assessed 

agai nst  hi m.  

¶2 We begi n our  di scussi on by not i ng t hat  t hi s has been a 

di f f i cul t  case.   Pendi ng some f i ve year s,  i t  has i mpl i cat ed not  

onl y t he al l egat i ons i n t he Of f i ce of  Lawyer  Regul at i on' s ( OLR)  

compl ai nt ,  but  an OLR compl ai nt  f i l ed agai nst  Assi st ant  Di st r i ct  

At t or ney ( ADA)  Paul  W.  Humphr ey,  as wel l  as a var i et y of  unusual  

pr ocedur al  devel opment s,  i ncl udi ng At t or ney Sommer s'  mot i on t o 

subst i t ut e t he f i r st  appoi nt ed r ef er ee,  subst ant i ve mot i ons 

r egar di ng whet her  At t or ney Sommer s coul d pur sue count er cl ai ms 

agai nst  t he OLR,  At t or ney Sommer s'  ef f or t s t o advance addi t i onal  

i ssues i n t he Humphr ey di sci pl i nar y mat t er ,  At t or ney Sommer s'  

r epeat ed chal l enges t o t he st at e of  t he r ecor d,  ext ensi ve 

di scover y,  OLR' s per mi ssi ve appeal  t o t hi s cour t  r egar di ng 

di scover y and i n camer a r evi ew of  OLR i nvest i gat i ve f i l es,  t he 

evi dent i ar y hear i ng bef or e t he r ef er ee whi ch At t or ney Sommer s 

decl i ned t o at t end,  var i ous r equest s t hat  al l  par t i c i pat i ng 

member s of  t he cour t  r ecuse t hemsel ves, 1 and t hi s appeal ,  whi ch 

was f ur t her  del ayed because of  At t or ney Sommer s'  chal l enge t o 

t he document s t o be i ncl uded i n t he cour t  r ecor d on appeal .    

                                                 
1 The par t i c i pat i ng member s of  t hi s cour t ,  i ndi v i dual l y,  

have det er mi ned t hat  none has a s i gni f i cant  per sonal  i nt er est  i n 
t he out come of  t hi s di sci pl i nar y pr oceedi ng such as woul d 
r equi r e our  di squal i f i cat i on.   Each i s sat i sf i ed t hat  hi s or  her  
i mpar t i al i t y  i n t hi s pr oceedi ng i s uni mpai r ed and,  f ur t her ,  t hat  
our  act i ng i n t hi s mat t er  does not  cr eat e t he appear ance of  a 
l ack of  i mpar t i al i t y .   Accor di ngl y,  we have deni ed At t or ney 
Sommer s'  r equest s f or  r ecusal  and we addr ess t he mer i t s of  t he 
appeal .   See or der  dat ed Apr i l  14,  2009 ( denyi ng At t or ney 
Sommer s'  mot i on f or  r ecusal ) .  
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¶3 At t or ney Sommer s was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n on Sept ember  3,  1992.   He pr act i ces i n Or egon,  

Wi sconsi n,  and has pr oceeded pr o se t hr oughout  t hi s l i t i gat i on.   

He has not  pr evi ousl y been di sci pl i ned.    

¶4 Thi s di sci pl i nar y mat t er  and t he di sci pl i nar y mat t er  

i nvol v i ng ADA Humphr ey bot h st em f r om counsel s '  r espect i ve 

conduct  dur i ng t he t hr ee and one- hal f  year  pr osecut i on of  Adam 

Rai sbeck.   At t or ney Sommer s def ended Rai sbeck and i n Apr i l  2005,  

f ol l owi ng a f our - day j ur y t r i al ,  Rai sbeck was acqui t t ed of  

homi ci de by negl i gent  oper at i on of  a mot or  vehi c l e.    

¶5 Because t he OLR compl ai nt  agai nst  At t or ney Sommer s 

der i ves f r om hi s conduct  dur i ng hi s def ense of  Rai sbeck,  a br i ef  

summar y of  t he Rai sbeck mat t er  i s necessar y.   On Sept ember  1,  

2001,  Rai sbeck,  t hen 17 year s ol d,  was t he dr i ver  i n a one- car  

r ol l over  acci dent  near  Medi na t hat  k i l l ed one passenger  and 

i nj ur ed t he ot her  passenger .   On December  12,  2001,  Rai sbeck was 

char ged wi t h negl i gent  homi ci de by oper at i on of  a mot or  vehi c l e 

and r eckl ess dr i v i ng.   At t or ney Sommer s,  a f r i end of  t he 

Rai sbeck f ami l y,  was r et ai ned as Rai sbeck' s def ense counsel .   

ADA Humphr ey was t he pr osecut or .    

¶6 The St at e c l ai med t hat  Rai sbeck was t r avel i ng at  an 

excessi ve r at e of  speed when t he acci dent  occur r ed.   Bot h 

par t i es consi der ed t he acci dent  scene phot ogr aphs cr i t i cal .   

They di sput ed t he meani ng of  cer t ai n t i r e mar ki ngs seen i n t he 

pi ct ur es,  ar gued over  how At t or ney Sommer s was t o obt ai n a set  

of  t he acci dent  phot os,  and debat ed t he opi ni ons of  acci dent  

r econst r uct i on exper t s as t o t he speed of  t he vehi c l e and 
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whet her  Rai sbeck br aked bef or e ent er i ng t he cur ve i n t he r oad 

wher e t he acci dent  occur r ed.   As t he l i t i gat i on pr oceeded,  

At t or ney Sommer s became i ncr easi ngl y per suaded t hat  t he evi dence 

f or  such a ser i ous char ge agai nst  Rai sbeck was l acki ng,  was 

based on er r or ,  and t hat  ADA Humphr ey and ot her s wer e engagi ng 

i n a cover - up t o avoi d acknowl edgi ng t hat  cr i t i cal  evi dence was 

f aul t y. 2  At t or ney Sommer s'  ser i ous and sweepi ng al l egat i ons 

necessar i l y  per vade t hi s opi ni on as t hey per vaded t he under l y i ng 

l i t i gat i on.   However ,  i t  i s  i mpor t ant  t o r ecal l  t hat  t he case we 

                                                 
2 I ndeed,  t hi s st at ement  s i gni f i cant l y under st at es At t or ney 

Sommer s'  posi t i on r egar di ng t he Rai sbeck case.   At t or ney 
Sommer s'  pr i mar y goal  i n t hi s  pr oceedi ng appear s t o be t o 
per suade t he cour t  t hat  ADA Humphr ey knowi ngl y used i naccur at e 
exper t  t est i mony,  subor ned per j ur y f r om an exper t ,  coor di nat ed 
r emoval  of  excul pat or y evi dence ( i . e. ,  acci dent  scene 
phot ogr aphs)  f r om a deput y sher i f f ' s  l ocker  so t he excul pat or y  
mat er i al s coul d not  be pr oduced i n cour t ,  i nt ent i onal l y del ayed 
di scl osi ng excul pat or y evi dence,  and i nt i mi dat ed def ense 
wi t nesses by pr ocur i ng a bench war r ant  agai nst  a wi t ness f or  a 
t r i al  t hat  had been cont i nued and when no subpoena had act ual l y 
i ssued.   Al t hough ADA Humphr ey was char ged wi t h pr of essi onal  
mi sconduct ,  At t or ney Sommer s cont ends t he OLR' s al l egat i ons and 
r ecommended sanct i on ar e mi nor  as compar ed wi t h t he evi dence he 
f eel s he has pr ovi ded t o t he OLR and t he cour t s r egar di ng ADA 
Humphr ey' s al l eged mi sconduct .  

Mor eover ,  At t or ney Sommer s has asser t ed t hat  t he OLR and 
i t s st af f  ar e cooper at i ng i n a conspi r acy t o pr ot ect  t he 
di st r i ct  at t or ney' s of f i ce as ev i denced by what  he per cei ves t o 
be mi nor  et hi cal  char ges agai nst  ADA Humphr ey and unf ai r  char ges 
agai nst  hi m.  

At t or ney Sommer s has al so c l ai med t hat  t hi s cour t ' s  
act i ons,  i ncl udi ng i t s r ef usal  t o act  sua spont e on At t or ney 
Sommer s'  al l egat i ons or  t o i nt er vene pr emat ur el y  i n t hi s mat t er ,  
al ong wi t h per cei ved anomal i es i n t he cour t  r ecor ds,  demonst r at e 
t hat  t hi s cour t  i s  a par t i c i pant  i n a " cover - up"  by t he di st r i ct  
at t or ney and t he OLR.    



No.  2006AP2851- D   

 

5 
 

deci de t oday i nvol ves At t or ney Sommer s'  appeal  f r om a r ef er ee 

r epor t  concl udi ng t hat  At t or ney Sommer s commi t t ed pr of essi onal  

mi sconduct  war r ant i ng suspensi on of  hi s l i cense t o pr act i ce l aw.  

¶7 On November  17,  2006,  t he OLR f i l ed a di sci pl i nar y 

compl ai nt  agai nst  At t or ney Sommer s al l egi ng t hr ee count s of  

mi sconduct  and r ecommendi ng a 60- day suspensi on. 3  As not ed,  t hi s 

case was ext ensi vel y l i t i gat ed;  ever y pr ocedur al  t wi st  and t ur n 

cannot  be r ecount ed her e.   However ,  we ment i on a f ew speci f i c  

pr ocedur al  event s.   These pr ovi de some i nsi ght  i nt o t he t angl ed 

compl exi t y of  t hi s case.  

I .   REFEREE SUBSTI TUTI ON 

¶8 Two r ef er ees have pr esi ded over  t hi s mat t er .   

I ni t i al l y ,  bot h di sci pl i nar y compl ai nt s wer e ass i gned t o Ref er ee 

Russel l  Hanson.   On August  3,  2007,  Ref er ee Hanson i ssued a 

r epor t  and r ecommendat i on i n t he Humphr ey mat t er .   On August  10,  

2007,  At t or ney Sommer s asked t hi s cour t  t o r epl ace Hanson as 

r ef er ee i n hi s own di sci pl i nar y pr oceedi ng.   Thi s cour t  gr ant ed 

At t or ney Sommer s'  r equest ,  r emoved Ref er ee Hanson,  and on 

Oct ober  3,  2007,  appoi nt ed Ref er ee St anl ey Hack.   Al t hough 

At t or ney Sommer s now makes scat hi ng r ef er ences t o " t hi s cour t ' s  

hand- pi cked"  r ef er ee,  t he r emoval  of  Ref er ee Hanson was 

                                                 
3 A t hr ee- count  di sci pl i nar y compl ai nt  agai nst  ADA Humphr ey 

was f i l ed t he same week.   The r ef er ee f ound vi ol at i ons and 
r ecommended a publ i c r epr i mand.   ADA Humphr ey appeal ed.   Thi s 
cour t  or der ed t he Humphr ey di sci pl i nar y mat t er  hel d i n abeyance 
unt i l  f ur t her  or der  of  t he cour t .   The di sci pl i nar y pr oceedi ng 
agai nst  ADA Humphr ey i s bei ng r esol ved i n a separ at e opi ni on 
al so i ssued t oday.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  
Paul  W.  Humphr ey,  2012 WI  32 ( Case No.  2006AP2842- D) .  
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per mi t t ed as a cour t esy i n r esponse t o At t or ney Sommer s'  r equest  

and i s not  r ef l ect i ve of  any f i ndi ng of  mi sconduct  by Ref er ee 

Hanson.  

I I .   COUNTERCLAI M AND COMPLAI NTS AGAI NST OLR 

¶9 At t or ney Sommer s cont est ed t he al l egat i ons i n t he OLR 

di sci pl i nar y compl ai nt  and al so sought  t o f i l e a count er cl ai m 

agai nst  t he OLR al l egi ng mi sconduct  by t he OLR i n t he cr af t i ng 

of  t he di sci pl i nar y compl ai nt .   OLR moved t o di smi ss At t or ney 

Sommer s'  count er cl ai m on t he gr ound t hat  t he supr eme cour t  r ul es 

cont ai n no pr ocedur e f or  per mi t t i ng a f or mal  count er cl ai m i n an 

OLR pr oceedi ng.   At t or ney Sommer s asser t ed t hat  Ref er ee Hanson 

i ni t i al l y  i ndi cat ed a count er cl ai m woul d be per mi t t ed and t hen 

concl uded t hat  i nst ead,  At t or ney Sommer s woul d be per mi t t ed t o 

i nt r oduce evi dence of  OLR act i ons as an af f i r mat i ve def ense.    

¶10 On Febr uar y 29,  2008,  Ref er ee Hack di smi ssed At t or ney 

Sommer s'  count er cl ai m but  agr eed t hat  At t or ney Sommer s coul d 

pr esent  t he subst ance of  hi s ar gument s r egar di ng al l eged OLR 

mi sconduct  as an af f i r mat i ve def ense.   The deci s i on was 

memor i al i zed i n a wr i t t en or der  dat ed June 5,  2008.   At t or ney 

Sommer s appeal s t hi s det er mi nat i on,  mai nt ai ni ng hi s r i ght  t o 

pur sue a count er cl ai m.   I ndeed,  he asser t s t hat  t hi s cour t  

aut hor i zed Ref er ee Hanson and At t or ney Sommer s,  hi msel f ,  t o 

pr oceed wi t h a count er cl ai m.   He ci t es t o a l et t er  f r om t he 

deput y c l er k of  cour t  t o Ref er ee Hanson dat ed Febr uar y 1,  2007.   

The r ef er ee had wr i t t en t o t he cour t  i nqui r i ng whet her  a 

pr ocedur e exi st s  f or  eval uat i ng a compl ai nt  made agai nst  t he 

di r ect or  of  t he of f i ce of  l awyer  r egul at i on and OLR st af f  



No.  2006AP2851- D   

 

7 
 

counsel .   The r esponse advi sed t he r ef er ee t hat  " SCR 22. 25 

pr ovi des a pr ocedur e f or  eval uat i ng al l egat i ons of  mi sconduct  or  

mal f easance by l awyer  r egul at i on syst em par t i c i pant s. "   The 

l et t er  does st at e,  i n r esponse t o t he r ef er ee' s i nqui r y,  t hat  

" i t  woul d be appr opr i at e f or  t he r ef er ee t o consi der  such 

al l egat i ons [ agai nst  t he OLR]  i n t he cont ext  of  t he di sci pl i nar y 

pr oceedi ng i n t he f or m of  a count er  c l ai m or  chal l enge t o t he 

compl ai nt ,  as you pr opose i n your  l et t er "  and cont i nues t hat  i f  

t he r espondent  " i s not  sat i sf i ed wi t h a r ef er ee' s r esol ut i on of  

t he mat t er ,  t he r espondent  r et ai ns t he r i ght  t o appeal  t he 

r ef er ee' s det er mi nat i on. "    

¶11 Ul t i mat el y,  bot h r ef er ees decl i ned t o per mi t  a f or mal  

count er cl ai m opt i ng i nst ead t o al l ow At t or ney Sommer s t o pr esent  

evi dence i n t he f or m of  an af f i r mat i ve def ense.   At t or ney 

Sommer s,  not  sat i sf i ed wi t h t hi s r ul i ng,  appeal s.    

¶12 We af f i r m t he r ef er ee' s deci s i on t o di smi ss t he 

count er cl ai m.   We agr ee t hat  t he appl i cabl e supr eme cour t  r ul es 

do not  cont empl at e a f or mal  count er cl ai m i n di sci pl i nar y  

pr oceedi ngs.   An i ndi v i dual  al l egi ng mal f easance by t he OLR may 

f i l e a compl ai nt  pur suant  t o SCR 22. 25( 8) , 4 t he r ul e t hat  gover ns 

mal f easance compl ai nt s agai nst  t he OLR di r ect or  and st af f .  
                                                 

4 SCR 22. 25( 8)  pr ovi des:  

Al l egat i ons of  mal f easance agai nst  t he di r ect or ,  
r et ai ned counsel ,  a member  of  a di st r i ct  commi t t ee,  a 
member  of  t he pr el i mi nar y r evi ew commi t t ee,  a member  
of  t he boar d of  admi ni st r at i ve over si ght ,  a speci al  
i nvest i gat or ,  a member  of  t he speci al  pr el i mi nar y 
r evi ew panel ,  or  a r ef er ee shal l  be r ef er r ed by t he 
di r ect or  t o t he supr eme cour t  f or  appr opr i at e act i on.   
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¶13 At t or ney Sommer s i s awar e of  t hi s opt i on.   I n addi t i on 

t o l i t i gat i ng t hi s di sci pl i nar y case bef or e t he r ef er ee,  

At t or ney Sommer s has al so wr i t t en a ser i es of  l et t er s di r ect l y 

t o t he cour t  and i ndi v i dual  j ust i ces t r y i ng t o per suade t hi s 

cour t  t o i nt er vene i n hi s case or  t o r ul e di r ect l y on var i ous 

compl ai nt s and al l egat i ons agai nst  ADA Humphr ey,  t he di st r i ct  

at t or ney' s of f i ce,  t he OLR,  speci f i c  OLR st af f ,  and ot her s. 5  

¶14 I n December  2006,  af t er  t he Sommer s and Humphr ey 

compl ai nt s wer e f i l ed,  At t or ney Sommer s f i l ed a l et t er  i n t he 

supr eme cour t  al l egi ng mal f easance by t he OLR.   He sent  a 

s i mi l ar  f ol l ow- up l et t er  di r ect l y t o t he supr eme cour t  j ust i ces.   

These document s wer e submi t t ed t o t he cour t  f or  r evi ew pur suant  

t o SCR 22. 25( 8) .   

¶15 The cour t  t ypi cal l y consi der s such compl ai nt s agai nst  

t he OLR pr emat ur e when——as her e——t he per son al l egi ng t he 

                                                 
5 I n hi s f i l i ngs t o t hi s cour t  At t or ney Sommer s has made 

al l egat i ons of  unet hi cal  and/ or  cr i mi nal  conduct  agai nst  a 
number  of  ent i t i es and i ndi v i dual s i ncl udi ng t he Dane Count y 
Di st r i ct  At t or ney' s of f i ce,  t he c i r cui t  cour t ,  t he OLR,  bot h 
r ef er ees,  and most  of  t he supr eme cour t  j ust i ces.   He has 
speci f i cal l y named t he f ol l owi ng i ndi v i dual s:  ADA Humphr ey,  
Det ect i ve Judi t h Boehm,  Dane Count y Deput y Sher i f f  Gnaci nski ,  
Acci dent  Reconst r uct i on Speci al i st  Rober t  Kr enz,  Deput y Di st r i ct  
At t or ney ( DDA)  Judy Schwaeml e,  ADA Ti mot hy Ver hof f ,  Di st r i ct  
At t or ney Br i an Bl anchar d,  Judge Paul  Hi ggi nbot ham,  Judge Rober t  
Pekowsky,  Judge Dani el  Moeser ,  OLR Di r ect or  Kei t h Sel l en,  OLR 
Counsel  Jul i e Fal k ( now Spoke) ,  Ref er ee Russel l  Hanson,  Ref er ee 
St anl ey Hack,  Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  Supr eme Cour t  
Just i ce N.  Pat r i ck Cr ooks,  and var i ous unnamed cl er k ' s of f i ce 
st af f  who ar e accused of  i nt ent i onal l y r emovi ng document s f r om 
t he cour t  r ecor d.   These al l egat i ons f ar  exceed t he scope of  t he 
mat t er  bef or e t he cour t  t oday,  and many of  t he named i ndi v i dual s 
have had no f or mal  oppor t uni t y t o r espond t o At t or ney Sommer s'  
c l ai ms.  
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mal f easance i s pr esent l y t he subj ect  of  a pendi ng di sci pl i nar y  

mat t er .   The compl ai nant  i s t ypi cal l y advi sed——as At t or ney 

Sommer s was her e——t hat  hi s or  her  compl ai nt  agai nst  t he OLR may 

be pur sued when t he under l y i ng di sci pl i nar y mat t er  has 

concl uded.   Accor di ngl y,  on Febr uar y 12,  2007,  t he cour t  i ssued 

a l et t er  advi s i ng At t or ney Sommer s t hat ,  consi st ent  wi t h 

st andar d cour t  pr ocedur e,  an SCR 22. 25( 8)  compl ai nt  agai nst  OLR 

i s deemed pr emat ur e when a compl ai nant  i s pr esent l y t he subj ect  

of  a pendi ng di sci pl i nar y mat t er .    

¶16 On May 21,  2007,  At t or ney Sommer s f i l ed anot her  l et t er  

di r ect l y wi t h t hi s cour t  maki ng al l egat i ons agai nst  t he OLR and 

i t s st af f .   The cour t  const r ued At t or ney Sommer s'  l et t er  as a 

r enewed r equest  t o f i l e an SCR 22. 25( 8)  compl ai nt .   The cour t  

i ssued anot her  l et t er  dat ed August  29,  2007,  r emi ndi ng At t or ney 

Sommer s t hat  he r et ai ns t he opt i on of  f i l i ng an SCR 22. 25( 8)  

gr i evance agai nst  t he OLR di r ect or  upon concl usi on of  hi s 

pendi ng di sci pl i nar y mat t er s.   See al so or der  dat ed June 18,  

2009 ( advi s i ng At t or ney Sommer s t hat  no act i on woul d be t aken on 

pr emat ur e r equest s f or  r evi ew of  t he OLR) .   These l et t er s and 

t he or der  di smi ss At t or ney Sommer s'  pr emat ur e r equest s t o 

commence an SCR 22. 25( 8)  compl ai nt  agai nst  t he OLR;  t hey ar e not  

r ul i ngs i n t he Sommer s di sci pl i nar y mat t er .    

¶17 We af f i r m t he r ef er ee' s det er mi nat i on t hat  At t or ney 

Sommer s may not  advance a count er cl ai m agai nst  t he OLR and 

r ei t er at e t hat  At t or ney Sommer s r et ai ns hi s r i ght  t o f i l e a 

compl ai nt  agai nst  t he OLR pur suant  t o SCR 22. 25( 8)  upon t he 

concl usi on of  t hi s l i t i gat i on.    



No.  2006AP2851- D   

 

10 
 

I I I .   DOCUMENTS CONTAI NED I N THE COURT FI LES 

¶18 I n t he f al l  of  2007,  At t or ney Sommer s al l eged t hat  

document s wer e " mi ssi ng"  or  had been " r emoved"  f r om hi s cour t  

f i l e and/ or  f r om t he Humphr ey cour t  f i l e.   Accor di ngl y,  shor t l y 

af t er  Ref er ee Hack was appoi nt ed,  he and At t or ney Sommer s and 

OLR counsel  t oget her  under t ook a r evi ew t o ensur e t he i nt egr i t y 

and compl et eness of  t he cour t  f i l es.   Thei r  r evi ew,  conduct ed at  

t he c l er k ' s of f i ce,  r eveal ed t hat  some document s appar ent l y 

i nt ended f or  t he Humphr ey f i l e had been f i l ed i n t he Sommer s 

f i l e and vi ce ver sa.   The par t i es appar ent l y agr eed t hat  t he 

cour t  f i l es wer e compl et e af t er  t hi s r evi ew.   At t or ney Sommer s 

has asser t ed t hat  t hese document s wer e i nt ent i onal l y r emoved 

f r om t he f i l es.   The r ef er ee,  however ,  concl uded t hat  any f i l i ng 

anomal i es wer e uni nt ent i onal .   We agr ee wi t h t hat  f i ndi ng,  

not i ng t hat  many of  t he document s i n quest i on wer e submi t t ed t o 

t he cour t  wi t hout  pr oper  capt i on and/ or  f i l e number s,  gr eat l y 

compl i cat i ng t he f i l i ng pr ocess i n t hese r el at ed cases.    

I V.   OLR' S APPEAL 

¶19 Meanwhi l e,  di scover y i n t he Sommer s mat t er  cont i nued.   

At t or ney Sommer s t ook many deposi t i ons i ncl udi ng t he deposi t i ons 

of  near l y al l  of  t he j udges i nvol ved i n t he Rai sbeck case,  t he 

di r ect or  of  OLR,  t he chai r  of  t he Di s t r i ct  Commi t t ee 

i nvest i gat i ng t he Sommer s and Humphr ey mat t er s,  exper t  wi t nesses 

i nvol ved i n t he Rai sbeck case,  member s of  t he di st r i ct  

at t or ney' s of f i ce st af f ,  member s of  t he Dane Count y sher i f f ' s  

depar t ment ,  and ot her s.     
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¶20 A di sput e ar ose r egar di ng At t or ney Sommer s'  demand f or  

di scl osur e of  t he OLR' s i nvest i gat i ve f i l es per t ai ni ng t o bot h 

At t or ney Sommer s and ADA Humphr ey.   At t or ney Sommer s want ed t o 

ascer t ai n whet her  OLR had f ol l owed up on hi s c l ai ms agai nst  ADA 

Humphr ey,  and al so t o see whet her  t he Pr el i mi nar y Revi ew 

Commi t t ee had r ecei ved t he evi dence he submi t t ed when i t  made 

i t s deci s i on t o pr oceed i n bot h cases.    

¶21 OLR decl i ned t o pr oduce t he f i l es c i t i ng 

conf i dent i al i t y .   Ref er ee Hack di r ect ed t he par t i es t o br i ef  

whet her  OLR i nvest i gat i ve f i l es ar e conf i dent i al .   On May 14,  

2008,  Ref er ee Hack i ssued an or der  di r ect i ng t he OLR t o pr oduce 

i t s f i l es t o per mi t  hi m t o conduct  an i n camer a r evi ew.   OLR 

sought  l eave t o appeal  t he May 14,  2008 or der . 6  The cour t  

gr ant ed t he OLR' s r equest .   Or al  ar gument  was hear d i n December  

2008.    

¶22 I n Febr uar y 2009 t hi s cour t  i ssued an or der  r ul i ng 

t hat  t he or der  f or  i n camer a i nspect i on of  t he f i l es was over l y 

br oad,  but  per mi t t i ng At t or ney Sommer s t o pur sue di scover y of  

cer t ai n mat t er s.   Di scover y cont i nued.  

¶23 Ref er ee Hack conduct ed evi dent i ar y hear i ngs on 

August  15,  August  28,  Sept ember  8,  and Sept ember  25,  2008,  and 

t hen agai n on May 27 and May 28,  2009.   Accor di ng t o At t or ney 

                                                 
6 The i ssue pr esent ed t o t he cour t  was t hi s:  

Can a r ef er ee i n a di sci pl i nar y pr oceedi ng or der  
t he Of f i ce of  Lawyer  Regul at i on ( OLR)  t o pr ovi de hi m 
wi t h f ul l  access t o OLR' s i nt er nal  f i l es,  or  shoul d 
access be deni ed pur suant  t o SCR 22. 40,  PRI VI LEGE and 
t he wor k pr oduct  doct r i ne?   
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Sommer s,  t hese hear i ngs " r evol ved pr i mar i l y ar ound t he i ssue of  

whet her  Humphr ey and Kr enz [ one of  t he St at e' s exper t s]  

conspi r ed t o pr esent  f al s i f i ed exper t  anal ysi s and t est i mony i n 

Rai sbeck. "    Ref er ee Hack decl i ned At t or ney Sommer s'  r equest  

t hat  he make speci f i c  f act ual  f i ndi ngs on t hese mat t er s ,  

concl udi ng t hi s i nf or mat i on was not  suf f i c i ent l y  r el evant  t o hi s  

det er mi nat i on of  whet her  At t or ney Sommer s commi t t ed pr of essi onal  

mi sconduct .   The f i nal  evi dent i ar y hear i ng was schedul ed t o 

begi n on June 15,  2009.    

¶24 At t or ney Sommer s,  who di sagr eed wi t h t he r ef er ee' s 

deci s i on,  opt ed not  t o appear  at  t he evi dent i ar y hear i ng.   

Consequent l y,  At t or ney Sommer s di d not  pr esent  any evi dence i n 

hi s own def ense.   The r ef er ee deni ed OLR' s mot i on f or  def aul t  

j udgment  and r equi r ed OLR t o pr esent  i t s case.    Bot h par t i es 

wer e i nvi t ed t o f i l e post - hear i ng br i ef s.   OLR f i l ed a br i ef ;  

At t or ney Sommer s di d not .    

¶25 The r ef er ee i ssued hi s r epor t  and r ecommendat i on on 

Oct ober  16,  2009.   He r ecommended di smi ssal  of  Count  One,  f ound 

a c l ear  v i ol at i on of  Count  Two and,  af t er  descr i bi ng Count  Thr ee 

as " mor e compl i cat ed, "  concl uded At t or ney Sommer s had al so 

commi t t ed mi sconduct  wi t h r espect  t o Count  Thr ee.   He 

r ecommended a 30- day suspensi on and suggest ed i mposi ng t wo-

t hi r ds of  t he cost s.   At t or ney Sommer s appeal ed,  t he par t i es 

f i l ed br i ef s,  and t hi s cour t  conduct ed or al  ar gument  on 
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November  3,  2010. 7  The mat t er  i s now r i pe f or  r evi ew pur suant  t o 

SCR 22. 17( 1) .  

¶26 Thi s cour t  wi l l  adopt  a r ef er ee' s f i ndi ngs of  f act  

unl ess t hey ar e " c l ear l y er r oneous. "   I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Char l t on,  174 Wi s.  2d 844,  874,  498 

N. W. 2d 380 ( 1993) ;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Swar t out ,  116 Wi s.  2d 380,  382,  342 N. W. 2d 406 ( 1984) .   The 

cour t  does not  gr ant  def er ence t o t he r ef er ee' s concl usi ons of  

l aw.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Het zel ,  118 

Wi s.  2d 257,  259,  346 N. W. 2d 782 ( 1984) ,  cer t .  deni ed,  469 U. S.  

857,  105 S.  Ct .  186 ( 1984) ;  I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Nor l i n,  104 Wi s.  2d 117,  122,  310 N. W. 2d 789 ( 1981) .  

¶27 We f i r st  consi der  t he r ef er ee' s  f act ual  f i ndi ngs.   For  

pur poses of  t hi s appeal ,  t he OLR concedes t hat  t he r ef er ee' s 

f act ual  f i ndi ngs ar e not  c l ear l y er r oneous.   At t or ney Sommer s 

di sagr ees and asser t s t hat  t he r ef er ee r epor t  i s  " r i ddl ed wi t h 

omi ssi ons,  hal f —t r ut hs and,  i n some i nst ances,  out r i ght  

f al sehoods. "   He pr ovi des a number  of  speci f i c  exampl es whi ch we 

have car ef ul l y consi der ed.   I n par t i cul ar ,  At t or ney Sommer s 

obj ect s t o what  he per cei ves t o be an i mpor t ant  l ack of  

speci f i c i t y i n t he r ef er ee' s summar y of  f act ual  event s.    

                                                 
7 The appeal  i n t hi s mat t er  was del ayed near l y a year  

because At t or ney Sommer s f ai l ed t o f i l e a t i mel y st at ement  on 
t r anscr i pt ,  and t hen asser t ed cer t ai n document s——namel y 
deposi t i on t r anscr i pt s——wer e mi ssi ng f r om t he of f i c i al  cour t  
r ecor d.   Thi s gener at ed a di sput e and ext ensi ve f i l e r evi ew 
whi ch l ast ed f r om December  2009 t o Jul y 2010.    
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¶28 At t or ney Sommer s'  obj ect i on t o t he f act ual  f i ndi ngs 

hi ghl i ght s an i ssue pr esent  s i nce t he onset  of  t hi s pr oceedi ng.   

For  At t or ney Sommer s t hi s case i s pr i mar i l y about  what  happened 

i n Rai sbeck——a ser i es of  event s he per cei ves t o r ef l ect  gr oss 

i nj ust i ce f ol l owed by ext ensi ve i nst i t ut i onal  cover - up.    

¶29 For  t he r ef er ee——and f or  t hi s cour t ——t he case i nvol ves 

whet her  t he OLR has pr oved by c l ear  and convi nci ng evi dence t hat  

At t or ney Sommer s commi t t ed t he pr of essi onal  mi sconduct  al l eged 

i n t he OLR compl ai nt .   We concl ude t hat  t he r ef er ee' s deci s i on 

not  t o add addi t i onal  i nf or mat i on t o t he r epor t  does not  r ender  

t he f act s,  v i s- à- vi s t he pendi ng di sci pl i nar y char ges,  " c l ear l y  

er r oneous. "   Havi ng r evi ewed t he ent i r e r ecor d i n t hi s mat t er  we 

ar e of  t he opi ni on t hat  t he f act ual  f i ndi ngs set  f or t h i n t he 

r epor t ,  whi l e not  whol l y compr ehensi ve of  t he ev i dence pr of f er ed 

by At t or ney Sommer s,  ar e not  c l ear l y er r oneous.    

¶30 We t ur n t o t he al l egat i ons agai nst  At t or ney Sommer s.    

Count  One 

¶31 The f i r st  count  of  mi sconduct  r el at es t o al l egat i ons 

t hat  At t or ney Sommer s f al sel y asser t ed i n a mot i on t her e was no 

evi dence t hat  a subpoena had been ser ved on a pot ent i al  wi t ness.  

¶32 Kevi n McCoy was an acquai nt ance of  Sommer s'  c l i ent ,  

Rai sbeck.   McCoy was pr esent  at  a soci al  gat her i ng bef or e t he 

acci dent .   McCoy made a r out i ne st at ement  t o a Dane Count y 

sher i f f ' s  deput y t hat  he had seen Rai sbeck' s passenger s t he 

eveni ng bef or e t he acci dent  but  di d not  know wher e t hey went  or  

who t hey wer e wi t h af t er  t hat .   McCoy' s i nnocuous st at ement  was 

dul y pr ovi ded t o At t or ney Sommer s dur i ng di scover y.   
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¶33 On Oct ober  21,  2003,  McCoy was asked t o come i nt o t he 

di st r i ct  at t or ney' s of f i ce t o meet  wi t h ADA Humphr ey f or  

pr et r i al  pr epar at i on.   At  t he t i me,  t r i al  was schedul ed f or  

Oct ober  27- 30,  2003,  al t hough bot h At t or ney Sommer s and ADA 

Humphr ey expect ed t hi s t r i al  dat e t o be post poned.   Deput y 

St even Gr ei ber  ( " Gr ei ber " )  at t ended t he meet i ng and t ook not es.   

Dur i ng t he meet i ng,  McCoy t ol d ADA Humphr ey and Gr ei ber  t hat  he 

had a conver sat i on wi t h Rai sbeck af t er  t he acci dent  i n whi ch 

Rai sbeck made some speci f i c  comment s about  t he acci dent  and 

expr essed r egr et  f or  what  happened.   The det ai l s of  t hi s 

st at ement  wer e deemed si gni f i cant  because pr evi ousl y,  Rai sbeck,  

who was i nj ur ed i n t he acci dent ,  had st at ed he had no memor y of  

t he acci dent .   Gr ei ber  t ol d McCoy he mi ght  be ser ved wi t h a 

subpoena f or  a cour t  appear ance as a wi t ness at  t he t r i al .   The 

St at e mai nt ai ns McCoy was subpoenaed f or  t r i al  on Oct ober  27.   

At t or ney Sommer s cont ends he was not .  

¶34 On Oct ober  23,  2003,  Rai sbeck' s t r i al  was post poned 

unt i l  Januar y 20,  2004.   Dur i ng t he week of  Oct ober  27- 30,  2003,  

McCoy di d not  appear  at  t he Dane Count y Cour t house f or  t r i al .   

¶35 On November  12,  2003,  ADA Humphr ey f i l ed an Af f i davi t  

f or  Bench War r ant  and Mat er i al  Wi t ness War r ant  agai nst  McCoy 

asser t i ng t hat  McCoy had f ai l ed t o appear  on t he Oct ober  27- 30,  

2003 dat es and t hat  t hi s f ai l ur e t o appear  was i n v i ol at i on of  a 

pr evi ousl y ser ved subpoena.   A bench war r ant  commandi ng t he 

ar r est  of  McCoy was i ssued.    

¶36 On Januar y 7,  2004,  ADA Humphr ey di scl osed McCoy' s 

Oct ober  21 st at ement s t o At t or ney Sommer s v i a a cover  l et t er  
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st at i ng t hat  " [ w] hi l e i t  i s  not  di scover abl e,  I  t hought  I  woul d 

send t hese not es aong [ s i c]  anyway. " 8  I n ear l y 2004,  ADA 

Humphr ey was r emoved f r om t he Rai sbeck case.   

¶37 On Febr uar y 24,  2004,  At t or ney Sommer s ( who mai nt ai ns 

t hat  McCoy was not  pr oper l y subpoenaed f or  t he Oct ober  27 t r i al  

dat e and t hat  ADA Humphr ey had sought  t o pr essur e and i nt i mi dat e 

McCoy)  sent  a s i x- page l et t er  t o successor  counsel ,  ADA Ti mot hy 

Ver hof f ,  t hat  asser t ed i n bol d t ypef ace:  " It appears that 

Mr. McCoy was never subpoenaed for the trial the week of 

October 27, 2003. "   I n suppor t  of  t hi s asser t i on,  At t or ney 

Sommer s at t ached,  i nt er  al i a,  a Januar y 13,  2004 af f i davi t  of  

Kevi n McCoy.    

¶38 On Mar ch 15,  2004,  ADA Ver hof f  r esponded:  

 I  am unabl e t o pr oduce f or  you at  t hi s t i me a 
copy of  t he subpoena ser ved on t o Kevi n McCoy f or  t he 
t r i al  week of  Oct ober  27,  2003,  as I  am unabl e t o 
l ocat e a copy of  i t  i n t he case f i l e.   I  woul d not e,  
however ,  Det ect i ve Janet  Ander son [ now Janet  Boehnen]  
r ecal l s ser vi ng t he subpoena on Mr .  McCoy on 
Oct ober  7,  2003. 9  The subpoena was ser ved on hi m at  

                                                 
8 Gr ei ber  had pr epar ed a r epor t  dat ed Oct ober  27,  2003,  

summar i z i ng t he meet i ng wi t h McCoy.   ADA Humphr ey di d not  
pr ovi de At t or ney Sommer s wi t h a copy of  Gr ei ber ' s r epor t  unt i l  
Januar y 7,  2004.   At  t he t i me,  t r i al  was schedul ed t o commence 
on Januar y 20,  2004,  al t hough i t  was l at er  post poned agai n.   The 
del ay i n communi cat i ng t hi s r epor t  t o At t or ney Sommer s f or med 
t he basi s f or  one of  t he di sci pl i nar y char ges agai nst  ADA 
Humphr ey.  

9 Det ect i ve Janet  Boehnen l at er  t est i f i ed t hat  she 
r emember ed ser vi ng a subpoena on McCoy i n ear l y Oct ober  2003.   
She was abl e t o pr ovi de evi dence f r om her  not es i ncl udi ng t he 
addr ess,  t he dat e,  and r et ur ni ng t he subpoena t o t he v i ct i m 
wi t ness coor di nat or .   The act ual  subpoena f or  t he Oct ober  27 
t r i al  dat e,  however ,  was never  l ocat ed.  
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1614 N.  Thompson Dr i ve,  #409,  Madi son.  ( Foot not e not  
i n or i gi nal . )  

¶39 Af t er  r ecei v i ng t hi s r esponse,  At t or ney Sommer s f i l ed 

a Not i ce and Mot i on t o Di smi ss or  Suppr ess dat ed May 4,  2004,  i n 

whi ch he asser t ed t o t he c i r cui t  cour t  t hat ,  " I t  appear s t hat  

t he bench war r ant  f or  Kevi n McCoy was even i n f ur t her  bad f ai t h 

i n t hat  t her e i s no evi dence t hat  he was act ual l y even 

subpoenaed f or  t he t r i al  t he week of  Oct ober  27,  2003. "  

( Emphasi s added. )  

¶40 Count  One of  t he di sci pl i nar y compl ai nt  f i l ed agai nst  

At t or ney Sommer s al l eged t hat :  

By asser t i ng on May 4,  2004,  i n a mot i on t o 
suppr ess t he t est i mony of  wi t ness Kevi n McCoy t hat ,  
" I t  appear s t hat  t he bench war r ant  f or  Kevi n McCoy was 
even i n f ur t her  bad f ai t h i n t hat  t her e i s no evi dence 
t hat  he was act ual l y even subpoenaed f or  t he t r i al  t he 
week of  Oct ober  27,  2003"  [ At t or ney]  Sommer s knowi ngl y 
advanced a f act ual  posi t i on wi t hout  a basi s f or  doi ng 
so t hat  was not  f r i vol ous,  i n v i ol at i on of  [ f or mer ]  
SCR 20: 3. 1( a) ( 2) 10 and knowi ngl y made a f al se st at ement  
of  f act  t o a t r i bunal  i n v i ol at i on of  

                                                 
10 Ef f ect i ve Jul y 1,  2007,  subst ant i al  changes wer e made t o 

t he Wi sconsi n Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  
At t or neys,  SCR Chapt er  20.   See S.  Ct .  Or der  04- 07,  2007 WI  4,  
293 Wi s.  2d xv,  726 N. W. 2d Ct . R- 45 ( ef f .  Jul y 1,  2007) ;  and 
S.  Ct .  Or der  06- 04,  2007 WI  48,  297 Wi s.  2d xv,  730 
N. W. 2d Ct . R. - 29 ( ef f .  Jul y 1,  2007) .   Because t he conduct  
under l y i ng t hi s case ar ose pr i or  t o Jul y 1,  2007,  unl ess 
ot her wi se i ndi cat ed,  al l  r ef er ences t o Chapt er  20 of  t he 
Wi sconsi n Supr eme Cour t  Rul es wi l l  be t o t hose i n ef f ect  pr i or  
t o Jul y 1,  2007.  

SCR 20: 3. 1( a) ( 2)  sai d t hat  i n r epr esent i ng a c l i ent ,  a 
l awyer  shal l  not  " knowi ngl y advance a f act ual  posi t i on unl ess 
t her e i s a basi s f or  doi ng so t hat  i s not  f r i vol ous;  .  .  .  . "  



No.  2006AP2851- D   

 

18 
 

SCR 20: 3. 3( a) ( 1) ; 11 and engaged i n conduct  i nvol v i ng 
di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on i n 
v i ol at i on of  SCR 20: 8. 4( c) . 12 

Thi s char ge al l eges sever al  di scr et e et hi cal  v i ol at i ons,  namel y,  

( 1)  knowi ngl y advanci ng a posi t i on wi t hout  a basi s f or  doi ng so 

t hat  i s not  f r i vol ous,  ( 2)  knowi ngl y maki ng a f al se st at ement  t o 

a t r i bunal ,  and ( 3)  engagi ng i n conduct  i nvol v i ng di shonest y,  

f r aud,  decei t ,  or  mi sr epr esent at i on.    

¶41 The r ef er ee r ecommended di smi ssal  of  t hi s count .   The 

r ef er ee not ed t hat  al t hough t he St at e mai nt ai ns a subpoena was 

pr oper l y ser ved on McCoy,  t he act ual  subpoena was never  l ocat ed.   

The r ef er ee concl uded t hat  t he evi dence pr esent ed by OLR di d not  

r i se t o t he l evel  of  c l ear ,  convi nci ng,  and sat i sf act or y  

evi dence t hat  At t or ney Sommer s'  st at ement  i n t he mot i on v i ol at ed 

t he af or ement i oned r ul es.   The OLR has not  appeal ed t hi s 

r ecommendat i on.   We adopt  t he r ef er ee' s r ecommendat i on and we 

di smi ss Count  One of  t he OLR compl ai nt .    

¶42 We not e t hat  At t or ney Sommer s vehement l y obj ect s t o 

t he manner  i n whi ch t he OLR st af f  counsel  l i t i gat ed Count  One,  

asser t i ng,  i nt er  al i a,  t hat  OLR st af f  mi sst at ed t he r ecor d 

evi dence i n or der  t o bol st er  an unsubst ant i at ed cl ai m agai nst  

                                                 
11 SCR 20: 3. 3( a) ( 1)  pr ovi ded t hat  a l awyer  shal l  not  

knowi ngl y " make a f al se st at ement  of  f act  or  l aw t o a 
t r i bunal ,  .  .  .  . "  

12 SCR 20: 8. 4( c)  sai d i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  
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hi m. 13  As pr evi ousl y not ed,  al l egat i ons of  mal f easance by OLR 

st af f  may be eval uat ed pur suant  t o SCR 22. 25( 8) .    

Count  Two 

¶43 The second count  of  mi sconduct  al l eged i n t he OLR 

compl ai nt  r el at es t o st at ement s made by At t or ney Sommer s at  a 

pr et r i al  hear i ng i n t he Rai sbeck mat t er  bef or e t he Honor abl e 

Rober t  R.  Pekowsky.    

¶44 On May 24,  2004,  Judge Pekowsky was schedul ed t o hear  

ar gument s concer ni ng pr et r i al  mot i ons i n Rai sbeck.   At  t he 

hear i ng,  Judge Pekowsky expr essed concer n because someone had 

pl aced f l i er s on pot ent i al  j ur or s '  car s i n t he cour t  par ki ng l ot  

cont ai ni ng f act ual  i nf or mat i on and evi dence r el at ed t o t he 

Rai sbeck mat t er .   DDA Judy Schwaeml e t est i f i ed t hat ,  upon a 

r evi ew of  t he f l i er ,  i t  was her  opi ni on t hat  At t or ney Sommer s 

must  have cont r i but ed t o t he i nf or mat i on cont ai ned wi t hi n t he 

f l i er .   

¶45 At t or ney Sommer s t hen made sever al  st at ement s t o Judge 

Pekowsky t hat  f or m t he f act ual  basi s f or  t he second count  

agai nst  hi m.   At t or ney Sommer s st at ed:   

                                                 
13 As one exampl e,  i n hi s br i ef  At t or ney Sommer s asser t s 

t hat  OLR Counsel  Jul i e Fal k r ef er enced a pol i ce r epor t  as 
st at i ng t hat ,  " We ser ved hi m [ McCoy]  wi t h a subpoena. "   At t or ney 
Sommer s cont ends t hat  t he r epor t  act ual l y st at ed,  " McCoy was 
i nf or med he may r ecei ve a subpoena f or  a l at er  t i me as a 
wi t ness. "   At t or ney Sommer s descr i bes At t or ney Fal k ' s st at ement  
as a " bl at ant  f al s i f i cat i on. "   Dur i ng di scover y,  At t or ney 
Sommer s sought  sanct i ons agai nst  At t or ney Fal k f r om t he r ef er ee.   
The r ef er ee deni ed t hi s r equest  on t he gr ounds t hat  he l acked 
aut hor i t y t o make such f i ndi ngs or  sanct i on counsel  f or  al l eged 
mi sconduct  because such al l egat i ons woul d be gover ned by 
SCR 22. 25.  
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I  mean,  Your  Honor ,  t hi s i s - -  You' r e t o a 
cer t ai n ext ent ,  I  guess,  par t  of  t he pr obl em t hat  I  
have r i ght  now.   And I  don' t  mean t o get  t he Cour t  
upset ,  but  t o a cer t ai n ext ent  I ' m l i ke a 
mat hemat i c i an who i s bei ng f or ced t o pr ovi de or  t r y t o 
di spr ove t hat  t wo and t wo i s f i ve.   .  .  .   

Your  Honor ,  I  guess one t hi ng I  can j ust  say,  Your  
Honor ,  I  don' t  know.   I  t hi nk t hat  I  don' t  want  t o say 
t hi s - -  I  don' t  know how t o say t hi s wi t hout  of f endi ng 
t he Cour t ,  but  I  don' t  know what  el se t o say.   .  .  .   
I  bel i eve i t  i s  my opi ni on t hat  t hi s Cour t  i s  
absol ut el y det er mi ned not  t o gi ve hi m [ Rai sbeck]  a 
f ai r  t r i al  i n or der  t o cover  up f or  t he St at e.   

And because of  t hat  I  bel i eve t hat  hi s pot ent i al  
t o be acqui t t ed i n t hi s case i s goi ng t o be r educed 
f or  t he obvi ous r easons.   .  .  .   I  bel i eve i t  i s  
absol ut e.  My opi ni on i s –-   

I t ' s  obvi ous t hi s Cour t  i s  goi ng t o c l ose us of f .  
I t ' s  obvi ous t hat  t hi s Cour t  i s  goi ng t o - -  Bot h t i mes 
t oday when t hi s Cour t  has car ef ul l y - -  ever yt hi ng has 
been car ef ul l y cut  of f ,  t her e i s no answer s and t he 
whol e t hi ng about  t he emai l s was r i ght  when - -  t hey 
know and I  got  t o bel i eve t hi s Cour t  knows i t  was 
goi ng t o go f or  t he evi dence t hat  woul d show t hat  Judy 
Schwaeml e [ Dane Count y DDA]  and Br i an Bl anchar d [ Dane 
Count y ' s el ect ed DA]  wer e i nvol ved i n t he whol e t hi ng.   

And ever ybody has been or chest r at ed t hr oughout  
t hi s pr oceedi ng t o cut  i t  of f  at  t hat  moment .   You cut  
i t  of f  r i ght  now at  t hat  moment .   You' ve cut  
ever yt hi ng of f ,  ever yt hi ng i n t hi s case i s  done t o 
keep t he cover - up goi ng.   That ' s my bel i ef .   

I  bel i eve t hat  your  i nt ent i on i n t hi s t r i al  i s  t o 
do ever yt hi ng t hat  you can,  because appar ent l y,  Judge,  
i t ' s  j ust  t oo di r t y,  you can' t  t ake i t .   

The bot t om l i ne i s he' s t he one goi ng - -  t hat ' s 
goi ng t o pay t he pr i ce.   You cover  up f or  t hem,  hi s 
r i ght  t o a f ai r  t r i al  i s  goi ng t o be st r ongl y,  
adver sel y af f ect ed by i t .  

¶46 Judge Pekowsky r esponded t o At t or ney Sommer s'  

st at ement s:   
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I ' m goi ng t o t el l  you somet hi ng:  What  you j ust  sai d i s 
ext r emel y i nsul t i ng.  Though you never  use t he wor d 
conspi r acy bet ween mysel f  and any of  t he DA' s,  you 
came ver y c l ose t o suggest i ng t hi s i s or chest r at ed - -  
you used t hat  wor d - -  and I  can t el l  you I  deepl y 
r esent  t hat .   And i t  i s  near l y cont ent i ous of  you t o 
br i ng t hat  t o t hi s publ i c f or um t oday.   

¶47 Judge Pekowsky and At t or ney Sommer s t hen had t he 

f ol l owi ng exchange:   

THE COURT:  You know,  you can make most  of  your  
comment s wi t hout  f ur t her  r ef er ence t o me,  whet her  you 
t hi nk t hat  I ' m goi ng t o t r eat  you f ai r l y or  not ,  but   
- -  So conf i ne your  comment s,  use good j udgment ,  and 
conf i ne your  comment s not  t o what  you t hi nk I  mi ght  
do,  make your  ar gument s and be qui et .   I  don' t  t hi nk 
t hat ' s aski ng t oo much.   Your  i nnuendo t i me and t i me 
agai n,  and not  so much of  an i nnuendo,  i s t hat  I ' ve 
al r eady deci ded how t o r ul e and t hi s i s car ef ul l y 
or chest r at ed and t hat  somehow you say i t  publ i cal l y 
[ s i c] .   

MR.  SOMMERS:  And I  wi l l  agai n and agai n.   

THE COURT:  I  know you wi l l .   And I ' m t el l i ng you 
not  t o do i t  agai n i n t hi s pr oceedi ng.   You have t he 
oppor t uni t y t o go publ i c out si de t hi s cour t r oom,  and 
you cer t ai nl y have an oppor t uni t y t o expr ess your  
opi ni on.   But  t hi s i s so det r i ment al  t o t he 
pr oceedi ng,  i t  absol ut el y det r act s f r om ever yt hi ng.   

¶48 At t or ney Sommer s t hen accused Judge Pekowsky of  

" gl ossi ng over "  what  he deemed a mi sr epr esent at i on t hat  t he 

pr osecut or s made t o Judge Pekowsky on May 7,  2004.   At t or ney 

Sommer s t ol d Judge Pekowsky,  " You go out  of  your  way - -  Even 

t oday you go out  of  your  way as much as you can j ust  t o i gnor e 

i t  - -  t o have t unnel  v i s i on and say we can' t  acknowl edge i t . "   

Judge Pekowsky caut i oned At t or ney Sommer s t o " [ s] t i ck t o 

busi ness her e"  and admoni shed At t or ney Sommer s:  " I t  i s 

appar ent l y ver y easy f or  you t o accuse anyone of  al most  anyt hi ng 



No.  2006AP2851- D   

 

22 
 

as you have done i n —- , "  at  whi ch poi nt  At t or ney Sommer s 

i nt er r upt ed,  yel l i ng at  Judge Pekowsky,  " Your  Honor ,  how dar e 

you ever  say t hat  about  me. "   At t or ney Sommer s t hen st at ed t o 

Judge Pekowsky:   

You won' t  gi ve me a hear i ng.  You won' t  l et  me put  
- -  You say how dar e you accuse me when you wi l l  not  
put  a wi t ness on t he st and.   You' ve gone out  of  your  
way t o pr event  any - -  any evi dence at  al l .   You' ve 
gone out  of  your  way.   You won' t  even addr ess t he f act  
t hat  he [ Humphr ey]  has l i ed t o you and t he whol e 
t hi ng.   You won' t  addr ess anyt hi ng.   

Why don' t  you j ust  be honest  and say:  You know 
what ,  we don' t  car e f ol ks,  we don' t  car e.   These 
peopl e mat t er .   They' r e t he c l ub.   They' r e power f ul .  
They mat t er .   Adam Rai sbeck doesn' t  count .   Why don' t  
you be - -  Why don' t  j ust  you [ s i c]  be honest  about  i t ,  
damn i t ?  

¶49 Judge Pekowsky r esponded t o At t or ney Sommer s,  " Si r ,  

you ar e t ot al l y out  of  cont r ol . "   At t or ney Sommer s r epl i ed,  " I ' m 

not  - -  Judge,  I  am basi cal l y f r ust r at ed by t he f act  t hat  t hi s i s 

now over  t he t op. "   Judge Pekowsky r esponded:   

You' r e not  onl y di sr upt i ng t hi s pr oceedi ng 
compl et el y but  obvi ousl y al most  ever ybody i n t hi s 
ent i r e hal l way i f  not  t he bui l di ng has hear d you now 
shout  - -  yel l  at  t he t op of  your  voi ce.   Ther e i s no 
r eason f or  t hi s,  and you' r e out  of  cont r ol ,  .  .  .  .   

¶50 Moment s l at er ,  when At t or ney Sommer s agai n i nt er r upt ed 

Judge Pekowsky,  t he j udge t ol d At t or ney Sommer s:   

Qui et .   No mor e t al k.   Let  me t al k.   You ar e so 
t ot al l y out  of  cont r ol .   I  have never ,  s i nce 1976 on 
t he bench,  ever  seen anyone so out  of  cont r ol  i n t he 
cour t r oom.   .  .  .   

 You wonder  why al l  t hese bai l i f f s  ar e i n her e,  
because we don' t  have t hi s k i nd of  di st ur bance.   And 
when we do,  i t ' s  or di nar i l y  a def endant  who i s 
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out r aged about  somet hi ng.   Shoul d I  hol d you i n 
cont empt  f or  your  behavi or  t oday?  I t ' s  t ot al l y out  of  
l i ne.   Tot al l y out  of  l i ne.   You' r e out  of  cont r ol .   

¶51 At t or ney Sommer s t hen t ol d Judge Pekowsky:  

 What  I ' m sayi ng i s,  you,  t hough,  f or  what ever  
r eason,  because maybe you have t oo much of  a [ s i c]  
i nvest ed st ake i n t he whol e t hi ng,  you j ust  cannot  
come t o t er ms wi t h what  has happened i n t hi s case,  and 
you ar e r ef usi ng and you ar e st ubbor nl y r ef usi ng t o 
come t o t er ms wi t h what  i s goi ng on up t o t hi s ver y 
moment  .  .  .  .   I  t ake t hi s case ser i ousl y.   Adam 
Rai sbeck i s a son of  Owen Rai sbeck who has been one of  
my dear est  and cl osest  f r i ends,  and t hat  has a l ot  t o 
do wi t h why I ' ve done t hi s.  

¶52 Af t er  l i s t eni ng t o At t or ney Sommer s f or  a f ew mor e 

moment s,  Judge Pekowsky st at ed:   

THE COURT:  Can you st op,  pl ease,  Joe?  Joe 
Sommer s l i s t en t o me.   I  don' t  t hi nk I ' ve ever  done 
t hi s acr oss t he bench bef or e.   I  have r ead t hi s f i l e 
t wi ce.   Thi s i s not  t he f i r st  t i me t hat  i t  appear s 
t hat  you' r e an at t or ney t hat ' s out  of  cont r ol .   The 
r ecor d r ef l ect s t hat .   And i t  c l ear l y does t oday.   Oh,  
i t  i sn' t  goi ng t o r ef l ect  t he amount  of  vol ume t hat  
you had or  how t ot al l y out  of  cont r ol  you wer e,  t hat  
i t  r equi r ed si x,  seven,  ei ght  bai l i f f s  i n her e t o see 
what  was goi ng on t o pr ot ect  t he di gni t y of  t he Cour t  
whi ch di mi ni shed ent i r el y wi t h your  out r ageous 
demeanor .    

.  .  .   

I  under st and passi on.   I ' ve seen many of  t he 
def ense at t or neys t hat  ar e s i t t i ng her e passi onat e - -  
passi onat e about  what  t hey do.   They don' t  r eact  i n 
t he manner  t hat  you j ust  di d.   They don' t  - -  They t end 
t o l et  go.   They t end t o make t hei r  case.   They t end 
t o make t hei r  mot i on,  and i f  t hey l ose i t ,  t hey know 
t her e' s an appel l at e r out e.   Ther e i s a way t o get  
someone t o r evi ew t hi s.    

I  ser i ousl y quest i on whet her  you' ve got  your sel f  
t oget her ,  Joe Sommer s.   I ' m sor r y.   But  you ar e not  i n 
cont r ol .   I  am ver y f ear f ul  of  goi ng f or war d wi t h a 
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j ur y,  i t ' s  al most  a cer t ai n mi st r i al .   I t  i s  al most  
i mpossi bl e t o get  you t o st op t al k i ng,  and t her e was 
no st oppi ng you mi nut es ago when al l  t hose bai l i f f s  - -  
t her e was no st oppi ng you,  not hi ng I  sai d or  coul d 
have done.    

.  .  .   

And I ' m t r y i ng ver y har d,  ver y har d t o be f ai r  under  
what  I  consi der  ext r aor di nar i l y  di f f i cul t  pr oceedi ngs 
t oday.   Ver y di f f i cul t .    

I  - -  I ' m j ust  amazed at  how out  of  cont r ol  you 
have become.   And t oday ki nd of  t he l ast  nai l  i n t he 
cof f i n,  so t o speak,  i s when you t i e me i nt o t he 
conspi r acy.   And you sai d oh,  no,  i t ' s  not  qui t e a 
conspi r acy,  you have a good r ecor d,  Judge,  f or  al l  
t hese year s,  but  t hi s mor ni ng t her e was an 
or chest r at i on wi t h t hese peopl e her e- –  

MR.  SOMMERS:  That ' s not  what  I ' m sayi ng.   You 
can' t  under st and what  I ' m sayi ng?  

THE COURT:  I  t hi nk I  under st and qui t e wel l .   I ' l l  
bet  you i f  I  t ook a pol l  i n her e ever ybody woul d say 
t hat  you ar e out r ageousl y r ude t o me.   

MR.  SOMMERS:  And I  bet  i f  you t ook a pol l  i n her e 
ever ybody woul d say t hi s i s a kangar oo cour t .   

THE COURT:  That ' s anot her  t hi ng t hat  mi ght  cost  
you your  l i cense al ong t he way.   Coul dn' t  you be j ust  
- -  Do you r eal i ze what  you j ust  sai d?  

¶53 At t or ney Sommer s l at er  st at ed t o Judge Pekowsky:   

Now and agai n,  so I  can cl ar i f y,  I  have not  sai d 
t hat  t her e has been a consci ous or chest r at i on bet ween 
you and t he di st r i ct  at t or ney' s of f i ce i n t hi s case 
bef or e t oday or  t oday.    

What  I  am sayi ng i s,  t hough,  t hat  basi cal l y i t  
comes down t o i t  - -  Thi s i s - -  I  guess I ' m mor e 
accusi ng you of  a l ack of  ner ve.   So I  guess i f  i t  
sounds bet t er ,  i t ' s  bet t er .   But  I ' m accusi ng you of  a 
l ack of  ner ve.   I ' m accusi ng you of  t he l ack of  ner ve 
t o basi cal l y have t he cour age t o come t o t er ms wi t h 
what  has happened and t o even enf or ce your  own or der s.   
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¶54 Fur t her  cont ext  f or  t hese r emar ks was obt ai ned at  t he 

2009 evi dent i ar y  hear i ng bef or e t he r ef er ee.   Judge Pekowsky 

t est i f i ed t hat  t hr oughout  At t or ney Sommer s'  st at ement s,  At t or ney 

Sommer s was not  l ooki ng t o Judge Pekowsky but  was speaki ng t o 

" hi s"  ( i . e.  At t or ney Sommer s' )  audi ence i n t he cour t r oom and 

t hat  t he ent i r e cour t r oom was " f r ozen"  dur i ng At t or ney Sommer s'  

t i r ade.   Judge Pekowsky t est i f i ed t hat  t he deput i es i n t he 

cour t r oom kept  get t i ng c l oser  t o At t or ney Sommer s and he was 

af r ai d t hey woul d conf r ont  At t or ney Sommer s and cause a f i ght .   

Judge Pekowsky r ecal l ed t hat  at  one poi nt  dur i ng t he May 24,  

2004 hear i ng At t or ney Sommer s was so l oud——l ouder  t han anyone 

Judge Pekowsky had ever  hear d speak " i n any cour t r oom at  any 

t i me bef or e" ——up t o ni ne bai l i f f s  r ushed i nt o t he j udge' s 

cour t r oom " because t hey wer e concer ned t her e was a huge f r acas 

goi ng on down her e and somebody was goi ng t o get  hur t  and t hey 

had t o i nt er vene. "   Judge Pekowsky est i mat ed t hat  " most  of  t he 

second f l oor  of  t he Ci t y Count y Bui l di ng"  was di sr upt ed by 

At t or ney Sommer s'  behavi or .    

¶55 Count  Two of  t he OLR compl ai nt  al l eged,  and t he 

r ef er ee f ound as f ol l ows:  

By engagi ng i n l oud,  di sor der l y,  cont empt uous or  
i nsol ent  behavi or  dur i ng a hear i ng i n t he Rai sbeck 
case on May 24,  2004;  and by accusi ng Judge Pekowsky 
f al sel y——or  wi t h r eckl ess di sr egar d t o t r ut h or  
f al s i t y——of  cover i ng up f or  t he Di st r i ct  At t or ney' s 
of f i ce,  havi ng t unnel  v i s i on,  havi ng a vest ed i nt er est  
i n t he St at e' s case,  l acki ng ner ve t o enf or ce hi s own 
r ul i ngs,  and r unni ng a kangar oo cour t ,  [ At t or ney]  
Sommer s engaged i n conduct  i nt ended t o di sr upt  a 
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t r i bunal  i n v i ol at i on of  SCR 20: 3. 5( c) ; 14 and made 
st at ement s known t o be f al se or  wi t h r eckl ess 
di sr egar d as t o t hei r  t r ut h or  f al s i t y concer ni ng t he 
i nt egr i t y of  a j udge,  i n v i ol at i on of  SCR 20: 8. 2( a) ; 15 
and vi ol at ed t he At t or ney' s Oat h,  SCR 40. 15,  whi ch 
st at es i n per t i nent  par t ,  " I  wi l l  mai nt ai n t he r espect  
due t o cour t s of  j ust i ce and j udi c i al  of f i cer s, "  
cont r ar y t o SCR 20: 8. 4( g) . 16 

¶56 At t or ney Sommer s appeal s.   He st at es:  

Much has been made by OLR and t hi s cour t ' s  
appoi nt ed r ef er ee of  def ense counsel ' s out bur st  on 
May 24,  2004;  wher ei n he char act er i zed t he pr oceedi ngs 
as a " kangar oo cour t . "   What  has been gl ossed over  i s 
Judge Pekowsky' s act i ons on t hat  dat e.   Fi r st ,  he 
r ef used t o addr ess a whol e s l ew of  i ssues r el at i ng t o 
pr osecut or i al  mi sconduct  t hat  he conceded wer e 
l egi t i mat e when deposed.   Second,  he t ook st r ong 
except i on t o DDA Schwaeml e' s af f i davi t  bei ng 
chal l enged,  despi t e i t  bei ng poi nt ed out  t o hi m t hat  
her  af f i davi t  and i n—cour t  st at ement s wer e c l ear l y 
i mpl ausi bl e.   Thi r d,  he t ook st r ong except i on t o t he 
not i on t hat  t he DA' s Of f i ce was " conspi r i ng wi t h 
Mr .  Kr enz t o put  t oget her  somet hi ng ot her  t han an 
i ndependent  exper t ' s  opi ni on. "   He  f ol l owed t hi s up 
by r ul i ng t hat  Kr enz coul d not  be i mpeached wi t h 
st at ement s Humphr ey at t r i but ed t o hi m i n cour t  
submi ssi ons.   Four t h,  he decl ar ed t hat  t he case shoul d 
set t l e and adj our ned t he pr oceedi ngs f or  a possi bl e 
set t l ement  t o be r eached,  whi ch coul d onl y happen i f  
Rai sbeck pl ed out .   And f i f t h,  not  cont ent  wi t h 

                                                 
14 SCR 20: 3. 5( c)  s t at ed a l awyer  " shal l  not  .  .  .  engage i n 

conduct  i nt ended t o di sr upt  a t r i bunal . "  

15 SCR 20: 8. 2( a)  pr ovi ded as f ol l ows:  

A l awyer  shal l  not  make a st at ement  t hat  t he 
l awyer  knows t o be f al se or  wi t h r eckl ess di sr egar d as 
t o i t s t r ut h or  f al s i t y concer ni ng t he qual i f i cat i ons 
or  i nt egr i t y of  a j udge,  adj udi cat or y of f i cer  or  
publ i c l egal  of f i cer ,  or  of  a candi dat e f or  el ect i on 
or  appoi nt ment  t o j udi c i al  or  l egal  of f i ce.     

16 SCR 20: 8. 4( g)  pr ovi ded i t  i s  pr of essi onal  mi sconduct  f or  
a l awyer  t o " v i ol at e t he at t or ney' s oat h. "  
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i gnor i ng t he numer ous swor n af f i davi t s,  and denyi ng 
Sommer s t he oppor t uni t y t o pr esent  evi dence 
subst ant i at i ng t he af f i davi t s,  Judge Pekowsky accused 
Sommer s of  deal i ng i n " i nnuendo t i me and t i me agai n, "  
and f i ndi ng i t  " ver y easy t o accuse anyone of  al most  
anyt hi ng. "    

¶57 At t or ney Sommer s f ur t her  st at es:   

I t  i s  al so r espect f ul l y submi t t ed t hat ,  whi l e 
At t y.  Sommer s may have chosen bet t er  wor ds t han 
" kangar oo cour t "  t o char act er i ze t he pr oceedi ngs i n 
Rai sbeck,  t r uer  wor ds,  obj ect i vel y,  wer e never  spoken.   
I n addi t i on,  t he f act  i s ,  as t hi s cour t  knows,  At t y.  
Sommer s has been i r r epar abl y har med,  i f  not  compl et el y 
pr of essi onal l y and f i nanci al l y r ui ned,  by t he 
out r ageous pr oceedi ngs t hat  have been or chest r at ed i n 
t hi s mat t er .   One can onl y hope t hat  at  some poi nt  
t r ut h and decency wi l l  wi n out ,  and t hi s cour t  wi l l  
act  accor di ngl y.   

¶58 I n hi s r epl y  br i ef ,  wi t h r espect  t o Count  Two,  

At t or ney Sommer s agai n r ei t er at es hi s bel i ef  t hat  Judge 

Pekowsky' s deci s i on t o accept  an af f i davi t  and i n- cour t  

asser t i ons f r om DDA Schwaeml e r el at i ng t o t he McCoy subpoena 

mat t er  j ust i f i ed hi s out bur st .   He adds:  " At t y.  Sommer s'  

asser t i ons i n cour t  on t hat  day i nf er r i ng a kangar oo cour t ,  

whi l e maybe di sr espect f ul ,  wer e c l ear l y made i n good f ai t h. "   

¶59 Count  Two of  t he OLR compl ai nt  al l eges sever al  

separ at e et hi cal  v i ol at i ons:  ( 1)  t hat  At t or ney Sommer s engaged 

i n conduct  i nt ended t o di sr upt  a t r i bunal ,  ( 2)  t hat  At t or ney 

Sommer s made st at ement s known t o be f al se or  wi t h r eckl ess 

di sr egar d as t o t hei r  t r ut h or  f al s i t y concer ni ng t he i nt egr i t y  

of  a j udge,  and ( 3)  t hat  At t or ney Sommer s'  st at ement s v i ol at ed 

t he At t or ney' s Oat h.   We consi der  each of  t hese al l egat i ons i n 

t ur n.  
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¶60 Fi r st ,  we consi der  whet her  At t or ney Sommer s engaged i n 

conduct  i nt ended t o di sr upt  a t r i bunal  i n v i ol at i on of  

SCR 20: 3. 5( c) .   The r ef er ee expl i c i t l y  f ound t hat  At t or ney 

Sommer s engaged i n conduct  i nt ended t o di sr upt  a t r i bunal  i n 

v i ol at i on of  SCR 20: 3. 5( c) .   We agr ee.   At t or ney ��������� 	�
��	�

�
� ���� �
� � � � ��� ���� ��� � ��� � �
� � � � �See � 
���� � � �	� � � � 
� �� � � ��	���� 
� �� � � � � 
�� � � ��
� ��� � � � � � � �  � � ! � � �

" ! # � � � $ % �  � �� �� ��� & � � $ ' ( � ) �  � � ��' � ' � � � Judge Pekowsky t est i f i ed t hat  At t or ney 

Sommer s'  out bur st  " so t ot al l y di sr upt ed t hi s case,  and f or  t hat  

mat t er ,  most  of  t he second f l oor  of  t he Ci t y Count y Bui l di ng,  

t hat  i t  was one of  t he most  maj or  di sr upt i ons t hat  I  have seen. "   

At t or ney Schwaeml e' s t est i mony cor r obor at ed t he j udge' s 

st at ement .  

¶61 The uncont est ed r ecor d evi dence al so suppor t s t he 

r ef er ee' s concl usi on t hat  At t or ney Sommer s i nt ended t hi s 

di sr upt i on.   At t or ney Schwaeml e t est i f i ed:  

[ At t or ney Sommer s' ]  behavi or ,  however ,  was 
ext r emel y unr ul y and f r i ght eni ng t o anybody who was 
t her e.   He was l oud.   He pounded on t he t abl e.   I t  was 
shocki ng t o me.   I  had never  seen such a per f or mance 
i n a cour t r oom,  such a di sr espect f ul  per f or mance i n a 
cour t r oom.   Bai l i f f s  came i n number  because he coul d 
be hear d appar ent l y out  i n t he hal l ,  and bai l i f f s  came 
wi t hout  bei ng summoned.   They coul d hear  shout i ng f r om 
t he cour t r oom and - -  .  .  .   

Hi s t i r ade went  on a l i t t l e bi t ,  and t her e was 
poundi ng on t he t abl e,  and hi s  voi ce was cer t ai nl y 
r ai sed,  and he was r ed f aced,  and so I  don' t  t hi nk he 
was out  of  cont r ol  but  - -  because I  t hi nk i t  was 
somewhat  del i ber at e on hi s par t .   

( Emphasi s added. )   Si mi l ar l y,  t he r ef er ee comment ed t hat  

At t or ney Sommer s'  out bur st  was di r ect ed t o " hi s audi ence"  i n t he 

cour t r oom.   At t or ney Sommer s does not  ar gue ot her wi se.    
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¶62 Next ,  we consi der  whet her  At t or ney Sommer s made 

st at ement s t o Judge Pekowsky known t o be f al se or  wi t h r eckl ess 

di sr egar d as t o t hei r  t r ut h or  f al s i t y concer ni ng t he i nt egr i t y  

of  a j udge,  i n v i ol at i on of  SCR 20: 8. 2( a) .   At t or ney Sommer s 

made a number  of  st at ement s t o Judge Pekowsky t hat  concer ned 

Judge Pekowsky' s i nt egr i t y as a j udge:  

•  " I  bel i eve i t  i s  my opi ni on t hat  t hi s Cour t  i s  
absol ut el y det er mi ned not  t o gi ve hi m a f ai r  t r i al  
i n or der  t o cover  up f or  t he St at e. "   

•  " And ever ybody has been or chest r at ed t hr oughout  
t hi s pr oceedi ng t o cut  i t  of f  at  t hat  moment .   You 
cut  i t  of f  r i ght  now at  t hat  moment .   You' ve cut  
ever yt hi ng of f ,  ever yt hi ng i n t hi s case i s done t o 
keep t he cover - up goi ng.   That ' s my bel i ef .  

I  bel i eve t hat  your  i nt ent i on i n t hi s t r i al  i s  t o 
do ever yt hi ng t hat  you can,  because appar ent l y,  
Judge,  i t ' s  j ust  t oo di r t y,  you can' t  t ake i t . "   

•  " But  I  t hi nk r i ght  now he has - -  I  bel i eve I  owe i t  
t o hi m.   I  bel i eve t hey' r e t r y i ng t o r ai l r oad you 
l i ke you never  t r i ed t o r ai l r oad somebody i n Dane 
Count y. "   

•  " You go out  of  your  way - -  Even t oday you go out  of  
your  way as much as you can j ust  t o i gnor e i t  - -  t o 
have t unnel  v i s i on and say we can' t  acknowl edge 
i t ,  .  .  .   Why do you r ef use t o do i t . "   

•  " Why don' t  you j ust  be honest  and say:  You know 
what ,  we don' t  car e f ol ks,  we don' t  car e.   These 
peopl e mat t er .   They' r e t he c l ub.   They' r e 
power f ul .   They mat t er .   Adam Rai sbeck doesn' t  
count .   Why don' t  you be - -  Why don' t  j ust  you 
[ s i c]  be honest  about  i t ,  damn i t ?"   

•  " And I  bet  i f  you t ook a pol l  i n her e,  ever ybody 
woul d say t hi s i s a kangar oo cour t . "   

•  " What  I ' m sayi ng i s,  t hough,  t hat  basi cal l y i t  
comes down t o i t  - -  Thi s i s - -  I  guess I ' m mor e 
accusi ng you of  a l ack of  ner ve.   So I  guess i f  i t  



No.  2006AP2851- D   

 

30 
 

sounds bet t er ,  i t ' s  bet t er .   But  I ' m accusi ng you 
of  a l ack of  ner ve.   I ' m accusi ng you of  t he l ack 
of  ner ve t o basi cal l y have t he cour age t o come t o 
t er ms wi t h what  has happened and t o even enf or ce 
your  own or der s. "   

¶63 At  t he evi dent i ar y hear i ng Judge Pekowsky t est i f i ed 

t hat  t hese st at ement s wer e not  t r ue.   DDA Schwaeml e al so 

t est i f i ed t he st at ement s At t or ney Sommer s made wer e f al se and an 

i nsul t  t o Judge Pekowsky.   At t or ney Sommer s di d not  appear  at  

t he evi dent i ar y hear i ng.   I n hi s wr i t t en mat er i al s he asser t s he 

made t he st at ement s i n " good f ai t h"  but  t he r ecor d i s devoi d of  

cr edi bl e evi dence t o suppor t  At t or ney Sommer s'  ext r aor di nar i l y  

di sr espect f ul  chal l enges t o Judge Pekowsky' s cr edi bi l i t y .     

¶64 We agr ee wi t h t he r ef er ee' s concl usi on t hat  on May 24,  

2004,  At t or ney Sommer s made st at ement s t o Judge Pekowsky known 

t o be f al se or  wi t h r eckl ess di sr egar d as t o t hei r  t r ut h or  

f al s i t y concer ni ng t he i nt egr i t y of  a j udge,  i n v i ol at i on of  

SCR 20: 8. 2( a) .  

¶65 Next ,  we consi der  whet her  At t or ney Sommer s v i ol at ed 

t he At t or ney' s Oat h cont r ar y t o SCR 20: 8. 4( g) .   Supr eme cour t  

r ul e 20: 8. 4( g)  pr ovi des t hat  i t  i s  mi sconduct  t o v i ol at e t he 

At t or ney' s Oat h,  whi ch st at es i n per t i nent  par t  as f ol l ows:  

I  wi l l  mai nt ai n t he r espect  due t o cour t s of  
j ust i ce and j udi c i al  of f i cer s;  

.  .  .   

I  wi l l  abst ai n f r om al l  of f ensi ve per sonal i t y and 
advance no f act  pr ej udi c i al  t o t he honor  or  r eput at i on 
of  a par t y or  wi t ness,  unl ess r equi r ed by t he j ust i ce 
of  t he cause wi t h whi ch I  am char ged;  .  .  .  .   
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See SCR 40. 15.   The Rul es of  Pr of essi onal  Conduct  f or  At t or neys,  

SCR Chapt er  20,  cont ai ns a pr eambl e of  a l awyer ' s 

r esponsi bi l i t i es.   The i ni t i al  par agr aph of  t hat  pr eambl e r eads 

i n par t  as f ol l ows:  " A l awyer  .  .  .  i s  .  .  .  an of f i cer  of  t he 

l egal  syst em and a publ i c c i t i zen havi ng speci al  r esponsi bi l i t y  

f or  t he qual i t y of  j ust i ce. "   The pr eambl e f ur t her  st at es t hat  

" [ a]  l awyer  shoul d demonst r at e r espect  f or  t he l egal  syst em and 

f or  t hose who ser ve i t ,  i ncl udi ng j udges,  ot her  l awyer s and 

publ i c of f i c i al s. "   Si mi l ar l y ,  i n St at e v.  Ei senber g,  48 

Wi s.  2d 364,  380- 81,  180 N. W. 2d 529 ( 1970) ,  t hi s cour t  sai d:   

 Li cense t o pr act i ce l aw i n t hi s st at e i s gr ant ed 
on i mpl i ed under st andi ng t hat  an at t or ney shal l  at  al l  
t i mes demean hi msel f  i n pr oper  manner  and r ef r ai n f r om 
such pr act i ces whi ch br i ng di sr eput e upon hi msel f ,  t he 
pr of essi on and t he cour t s.   Thi s i mpl i ed under st andi ng 
i s al so af f i r med by t he oat h t aken by t he at t or ney on 
admi ssi on t o pr act i ce.  

See al so St at e v.  Post or i no,  53 Wi s.  2d 412,  419,  193 N. W. 2d 1 

( 1972)  ( " [ a]  l awyer  i s a pr of essi onal  man 24 hour s a day,  not  

ei ght  hour s,  f i ve days a week. " )    

¶66 At t or ney Sommer s'  out bur st  gr eat l y demeaned t he 

di gni t y of  t he cour t  and f el l  f ar  shor t  of  hi s et hi cal  

obl i gat i on t o mai nt ai n t he r espect  due t o cour t s and j udi c i al  

of f i cer s.   We hol d t hat  t he r ecor d evi dence suppor t s t he 

r ef er ee' s concl usi on t hat  At t or ney Sommer s'  st at ement s and 

conduct  at  t he May 24,  2004 hear i ng bef or e Judge Pekowsky 

vi ol at ed t he At t or ney' s Oat h,  cont r ar y t o SCR 20: 8. 4( g) .    

Count  Thr ee 
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¶67 We t ur n t o t he t hi r d char ge agai nst  At t or ney Sommer s,  

whi ch r el at es t o al l egat i ons t hat  At t or ney Sommer s made 

i nappr opr i at e ext r aj udi c i al  st at ement s and i mpr oper l y 

cont r i but ed t o pr et r i al  publ i c i t y.    

¶68 Supr eme cour t  r ul e 20: 3. 6 i s ent i t l ed " Tr i al  

publ i c i t y"  and i s i nt ended t o st r i ke a bal ance bet ween t he 

i mpor t ant  r i ght  t o a f ai r  t r i al  and t he i mpor t ant  r i ght  of  f r ee 

expr essi on.   As t he Comment  t o t he ABA Model  Rul e on t r i al  

publ i c i t y st at es,  " [ p] r eser vi ng t he r i ght  t o a f ai r  t r i al  

necessar i l y  ent ai l s some cur t ai l ment  of  t he i nf or mat i on t hat  may 

be di ssemi nat ed about  a par t y pr i or  t o t r i al ,  par t i cul ar l y wher e 

t r i al  by j ur y i s i nvol ved. "   Model  Rul es of  Pr of ' l  Conduct  

R.  3. 6 cmt .  ( 2010) .   The r ul e i s qui t e expl i c i t  i n speci f y i ng 

t ypes of  i nf or mat i on a l awyer  may or  may not  di scl ose at  var i ous 

st ages of  l i t i gat i on.   For  exampl e,  at  t he i nvest i gat i on st age,  

a l awyer  may st at e " wi t hout  el abor at i on"  t he gener al  scope of  

t he i nvest i gat i on and a descr i pt i on of  t he physi cal  evi dence 

sei zed;  af t er  t he compl ai nt  i s  f i l ed and pr i or  t o t r i al ,  a 

l awyer  i s pr ohi bi t ed f r om maki ng a st at ement  r el at i ng t o t he 

char act er ,  r eput at i on or  pr i or  cr i mi nal  r ecor d of  t he accused 

but  i s not  pr ohi bi t ed f r om st at i ng t he accused' s name,  age,  

r esi dence,  occupat i on,  and f ami l y st at us.   The r ul e pr ecl udes a 

l awyer  f r om di ssemi nat i ng i nf or mat i on t he l awyer  knows or  

r easonabl y shoul d know i s l i kel y  t o be i nadmi ssi bl e as evi dence 

i n a t r i al  and woul d,  i f  di scl osed,  cr eat e a subst ant i al  r i sk of  

pr ej udi c i ng an i mpar t i al  t r i al .   SCR 20: 3. 6( b) ( 5) .   And,  t he 

Comment  t o t he Model  Rul e not es t hat  t her e ar e cer t ai n subj ect s 
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t hat  ar e mor e l i kel y t han not  t o have a mat er i al  pr ej udi c i al  

ef f ect  on a pr oceedi ng,  par t i cul ar l y when t hey r ef er  t o a 

cr i mi nal  mat t er  or  any ot her  pr oceedi ng t hat  coul d r esul t  i n 

i ncar cer at i on.   These subj ect s i ncl ude " t he char act er ,  

cr edi bi l i t y ,  r eput at i on or  cr i mi nal  r ecor d of  a par t y,  suspect  

i n a cr i mi nal  i nvest i gat i on or  wi t ness,  or  t he i dent i t y of  a 

wi t ness,  or  t he expect ed t est i mony of  a par t y or  

wi t ness;  .  .  .  . "   Model  Rul es of  Pr of ' l  Conduct  R.  3. 6 cmt .  

( 2010) .   Cr i mi nal  j ur y t r i al s ar e most  sensi t i ve t o 

ext r aj udi c i al  speech.   To t hi s end,  SCR 20: 3. 6( a)  pr ovi ded t hat :  

A l awyer  who i s par t i c i pat i ng or  has par t i c i pat ed 
i n t he i nvest i gat i on or  l i t i gat i on of  a mat t er  shal l  
not  make an ext r aj udi c i al  st at ement  t hat  a r easonabl e 
per son woul d expect  t o be di ssemi nat ed by means of  
publ i c communi cat i on i f  t he l awyer  knows or  r easonabl y 
shoul d know t hat  i t  wi l l  have a subst ant i al  l i kel i hood 
of  mat er i al l y  pr ej udi c i ng an adj udi cat i ve pr oceedi ng 
i n t he mat t er .  

¶69 On Oct ober  4,  2002,  whi l e t he Rai sbeck mat t er  was 

st i l l  i n l i t i gat i on,  At t or ney Sommer s pr ovi ded an i nt er vi ew t o 

t he I st hmus  " Dai l y Page"  r egar di ng ADA Humphr ey' s " unet hi cal  

conduct "  dur i ng t he Rai sbeck case.   At t or ney Sommer s i nf or med 

t he I st hmus  t hat  ADA Humphr ey " f r ust r at ed hi s ef f or t s t o obt ai n 

excul pat or y evi dence,  pr i mar i l y phot os t aken at  t he scene, "  and 

accused ADA Humphr ey of  ongoi ng mi sr epr esent at i ons " he bel i eves 

[ ar e]  i nt ended t o wear  t he def ense down. "   The ar t i c l e cont ai ned 

i nf or mat i on concer ni ng key exper t  t est i mony emphasi z i ng t hat  

" [ e] st i mat es by pr osecut i on exper t s t hat  Rai sbeck was dr i v i ng as 

f ast  as 88 mph ar e based on t he assumpt i on t hat  mar ks l ef t  on 
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t he r oad wer e caused by hi s car  car eeni ng out  of  cont r ol .   The 

def ense bel i eves t hey ar e act ual l y br ake mar ks,  maki ng t hese 

est i mat es unr el i abl e. "  

¶70 On Febr uar y,  15,  2005,  whi l e t he Rai sbeck case was 

st i l l  pendi ng,  t wo i ndi v i dual s di ssemi nat ed separ at e,  but  

f undament al l y i dent i cal ,  e- mai l  messages f r om an i nt er net  s i t e,  

j ust i cedanecount yst y l e@yahoo. com,  t o sever al  Dane Count y 

at t or neys,  at t achi ng document s ent i t l ed " The Rai sbeck Case Made 

Si mpl e, "  " Just i ce Dane Count y St yl e I , "  " Just i ce Dane Count y 

St yl e I I , "  " Just i ce Dane Count y St yl e I I I , "  and " Just i ce Dane 

Count y St yl e V, "  whi ch r ef er enced wi t ness st at ement s,  t he 

r esul t s of  exper t  speed cal cul at i ons,  and t he char act er  and 

cr edi bi l i t y  of  t he di st r i ct  at t or ney' s of f i ce.   The " Rai sbeck 

Case Made Si mpl e"  cont ai ned speed est i mat es f r om t he St at e' s  

exper t  wi t ness.  

¶71 The web si t e www. j ust i cedanecost yl e. com cont ai ned 

var i ous ar t i c l es and f act ual  t i mel i nes r egar di ng t he Rai sbeck 

t r i al  r egar di ng " Wi t hhol di ng phot ogr aphi c evi dence, "  " Judge 

Hi ggi nbot ham' s r evi s i on of  t he r ecor d, "  " Di st r i ct  At t or ney' s 

of f i ce use of  a f r audul ent  war r ant  t o hol d a r el uct ant  wi t ness 

i n t he Dane Count y Jai l , "  " Dane Count y Cour t ' s  at t i t udes t owar d 

pr osecut or i al  mi sconduct / out r ageous gover nment  conduct , "  " Ot her  

cases i nvol v i ng Assi st ant  Di st r i ct  At t or ney Paul  Humphr ey, "  

" Exper t  Test i mony -  Kr enz ( The DA' s Of f i ce 2nd ' Exper t ' ) , "  and 

" Fact s behi nd Channel  27' s Cover age Cor r ect i on ( Speed Fact s) . "  

¶72 On Mar ch 18,  2005,  t he I st hmus  r epor t ed t hat  t he 

Rai sbeck case,  t hen set  f or  t r i al  i n Apr i l  2005,  had i t s own web 
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s i t e,  www. j ust i cedanecost yl e. com,  whi ch " of f er s vast  amount s of  

i nf or mat i on i n suppor t  of  t he def ense' s cont ent i ons. "  The 

I st hmus  ar t i c l e st at ed t hat ,  " Sommer s says he' s not  t he s i t e' s 

ar chi t ect  but  concedes he' s ' assi st ed and cooper at ed and 

pr ovi ded i nf or mat i on. ' "   

¶73 On Apr i l  8,  2005,  At t or ney Sommer s deposed Rober t  

Kr enz,  one of  t he St at e' s exper t s.   Bet ween Apr i l  8,  2005,  and 

t he dat e t he t r i al  commenced on Apr i l  18,  2005,  t he t r anscr i pt  

of  Mr .  Kr enz' s deposi t i on was post ed t o t he Just i ce Dane Count y 

St yl e web si t e.    

¶74 On Apr i l  15,  2005,  an e- mai l  was sent  f r om 

Tr ut h4U@j ust i cedanecost yl e. com advi s i ng t he r eci pi ent s t o r evi ew 

t r anscr i pt  pages pur por t i ng t o pr ovi de evi dence t hat  t he 

di st r i ct  at t or ney' s of f i ce commi t t ed per j ur y and knew f r om t he 

begi nni ng of  t he Rai sbeck case t hat  t he evi dence ut i l i zed t o 

bi nd Rai sbeck over  f or  t r i al  was i nval i d.  

¶75 Count  Thr ee of  t he OLR' s compl ai nt  al l eged:  

By dr af t i ng document s and pr ovi di ng i nf or mat i on 
f or  publ i c di ssemi nat i on v i a e- mai l ,  t he I nt er net ,  and 
t he I st hmus r egar di ng t he expect ed t est i mony of  
wi t nesses,  t he r esul t s of  exami nat i ons,  and t he 
char act er  and cr edi bi l i t y  of  t he Di st r i ct  At t or ney' s 
of f i ce i n t he upcomi ng Rai sbeck case,  [ At t or ney]  
Sommer s made ext r aj udi c i al  st at ement s t hat  a 
r easonabl e per son woul d expect  t o be di ssemi nat ed by 
means of  publ i c communi cat i on when he knew or  
r easonabl y shoul d have known t hat  t he st at ement s woul d 
have a subst ant i al  l i kel i hood of  mat er i al l y  
pr ej udi c i ng an adj udi cat i ve pr oceedi ng,  i n v i ol at i on 
of  SCR 20: 3. 6. 17 

                                                 
17 SCR 20: 3. 6 st at ed,  i n per t i nent  par t :   Tr i al  publ i c i t y.  
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The r ef er ee concl uded t hat  t he f act s of  r ecor d suppor t ed t he 

concl usi on t hat  At t or ney Sommer s v i ol at ed SCR 20: 3. 6.    

                                                                                                                                                             
( a)  A l awyer  who i s par t i c i pat i ng or  has 

par t i c i pat ed i n t he i nvest i gat i on or  l i t i gat i on of  a 
mat t er  shal l  not  make an ext r aj udi c i al  st at ement  t hat   
a r easonabl e per son woul d expect  t o be di ssemi nat ed by 
means of  publ i c  communi cat i on i f  t he l awyer  knows or  
r easonabl y shoul d know t hat  i t  wi l l  have a subst ant i al  
l i kel i hood of  mat er i al l y  pr ej udi c i ng an adj udi cat i ve 
pr oceedi ng i n t he mat t er .  

( b)  A st at ement  r ef er r ed t o i n par agr aph ( a)  
or di nar i l y  i s  l i kel y t o have such an ef f ect  when i t  
r ef er s t o a c i v i l  mat t er  t r i abl e t o a j ur y,  a cr i mi nal  
mat t er ,  or  any ot her  pr oceedi ng t hat  coul d r esul t  i n 
depr i vat i on of  l i ber t y,  and t he st at ement  r el at es t o:   

( 1)  t he char act er ,  cr edi bi l i t y ,  r eput at i on or  
cr i mi nal  r ecor d of  a par t y,  suspect  i n a cr i mi nal  
i nvest i gat i on or  wi t ness,  or  t he i dent i t y of  a 
wi t ness,  or  t he expect ed t est i mony of  a par t y or  
wi t ness;    

( 2)  i n a cr i mi nal  case or  pr oceedi ng t hat  coul d 
r esul t  i n depr i vat i on of  l i ber t y ,  t he possi bi l i t y  of  a 
pl ea of  gui l t y t o t he of f ense or  t he exi st ence or  
cont ent s of  any conf essi on,  admi ssi on,  or  st at ement  
gi ven by a def endant  or  suspect  or  t hat  per son' s 
r ef usal  or  f ai l ur e t o make a st at ement ;    

( 3)  t he per f or mance or  r esul t s of  any exami nat i on 
or  t est  or  t he r ef usal  or  f ai l ur e of  a per son t o 
submi t  t o an exami nat i on or  t est ,  or  t he i dent i t y or  
nat ur e of  physi cal  evi dence expect ed t o be pr esent ed;   

( 4)  any opi ni on as t o t he gui l t  or  i nnocence of  a 
def endant  or  suspect  i n a cr i mi nal  case or  pr oceedi ng 
t hat  coul d r esul t  i n depr i vat i on of  l i ber t y;    

( 5)  i nf or mat i on t he l awyer  knows or  r easonabl y 
shoul d know i s  l i kel y t o be i nadmi ssi bl e as ev i dence 
i n a t r i al  and woul d i f  di scl osed cr eat e a subst ant i al  
r i sk of  pr ej udi c i ng an i mpar t i al  t r i al ;  .  .  .  .  
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¶76 At t or ney Sommer s appeal s.   At t or ney Sommer s f ocuses 

hi s at t ent i on on par agr aphs 51- 53 of  t he OLR compl ai nt  whi ch 

al l eged t hat  At t or ney Sommer s was i nvol ved wi t h t he di st r i but i on 

of  f l i er s t o t he publ i c pr i or  t o t he schedul ed Rai sbeck t r i al  i n 

May of  2004,  i ncl udi ng f l i er s al l egedl y di st r i but ed i n a j ur or  

par ki ng l ot .   At t or ney Sommer s emphasi zes t hat  t he r ef er ee di d 

not  addr ess t hese speci f i c  f act ual  al l egat i ons i n hi s r epor t  and 

asser t s t hat  OLR Di r ect or  Kei t h Sel l en acknowl edged i n a 

deposi t i on t hat  i t  was " a mi st ake"  f or  t hese par agr aphs t o have 

been i ncl uded i n t he compl ai nt  because bot h t he Di st r i ct  

At t or ney' s of f i ce and Mr .  Sel l en " had concl uded t hat  At t y.  

Sommer s had not hi ng t o do wi t h t he pur por t ed l eaf l et i ng. "  

At t or ney Sommer s t hen char act er i zes t hese t hr ee par agr aphs as 

" t he most  cr i t i cal  f act ual  asser t i ons r el at i ng t o Count  Thr ee. "  

¶77 We do not  agr ee wi t h At t or ney Sommer s'  

char act er i zat i on of  t hese t hr ee par agr aphs as t he " most  cr i t i cal  

f act ual  asser t i ons"  i n Count  Thr ee.   The al l egat i ons i n Count  

Thr ee of  t he compl ai nt  and t he r ef er ee' s ot her  f act ual  f i ndi ngs 

wi t h r egar d t o Count  Thr ee ar e ext ensi ve.   These i ncl ude 

At t or ney Sommer s'  i nt er vi ews wi t h I st hmus and hi s admi t t ed 

i nvol vement  wi t h t he web si t e t hat  made publ i c hi ghl y det ai l ed 

i nf or mat i on t hat  woul d not  be admi ssi bl e at  t r i al .   For  exampl e,  

t he web si t e i ncl uded exper t  wi t ness deposi t i on t est i mony 

despi t e t he exi st ence of  a sequest r at i on or der .   OLR cont ends 

At t or ney Sommer s knew much of  t hi s i nf or mat i on woul d not  be 

admi t t ed at  t r i al ,  such as hi s al l egat i ons of  pr osecut or i al  

mi sconduct  dur i ng t he Rai sbeck case.   
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¶78 At t or ney Sommer s has ever y r i ght  t o publ i c l y cr i t i c i ze 

t he di st r i ct  at t or ney' s of f i ce.   However ,  engagi ng i n pr et r i al  

publ i c i t y consi st i ng of  specul at i on,  unpr oven al l egat i ons,  and 

r el ease of  i nadmi ssi bl e evi dence i n a manner  l i kel y t o pr ej udi ce 

t he i nt egr i t y of  t he j udi c i al  pr ocess may vi ol at e SCR 20: 3. 6. 18  

We concl ude t hat  t he r ecor d suppor t s t he r ef er ee' s concl usi on 

t hat  At t or ney Sommer s'  act i ons dur i ng t he Rai sbeck mat t er  

v i ol at ed SCR 20: 3. 6.   

¶79 We t ur n t o t he quest i on of  appr opr i at e di sci pl i ne.   

The OLR seeks a 60- day suspensi on.   The r ef er ee r ecommended a 

30- day suspensi on.   I n maki ng our  det er mi nat i on we ar e f r ee t o 

i mpose di sci pl i ne mor e or  l ess sever e t han t hat  r ecommended by 

t he r ef er ee.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Rei t z,  2005 

WI  39,  ¶74,  279 Wi s.  2d 550,  694 N. W. 2d 894;  I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  El l i ot t ,  133 Wi s.  2d 110,  ¶114,  394 

N. W. 2d 313 ( 1986) .  

¶80 We consi der  t he ser i ousness of  t he mi sconduct ,  t he 

need t o pr ot ect  t he publ i c,  t he cour t s,  and t he l egal  syst em 

f r om r epet i t i on of  mi sconduct ,  t he need t o i mpr ess upon t he 

at t or ney t he ser i ousness of  t he mi sconduct ,  and t he need t o 

det er  ot her  at t or neys f r om engagi ng i n s i mi l ar  mi sconduct .   We 

                                                 
18 At t or ney Sommer s poi nt s out  t hat  SCR 20: 3. 6( c) ( 6)  

pr ovi des t hat  an at t or ney may war n t he publ i c of  " danger  
concer ni ng t he behavi or  of  a per son i nvol ved,  when t her e i s 
r eason t o bel i eve t hat  t her e exi st s t he l i kel i hood of  
subst ant i al  har m t o an i ndi v i dual  or  t o t he publ i c i nt er est . "   
He suggest s t hat  hi s pr et r i al  publ i c i t y qual i f i es f or  t hi s  
except i on.   We ar e not  per suaded.  
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ar e gui ded by pr i or  case l aw,  aggr avat i ng and mi t i gat i ng 

f act or s,  and by t he ABA St andar ds f or  I mposi ng Lawyer  Sanct i ons.   

See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Ar t hur ,  2005 WI  40,  

279 Wi s.  2d 583,  694 N. W. 2d 910.   Ul t i mat el y,  each di sci pl i nar y  

case t ur ns on i t s speci f i c  f act s .   See,  e. g. ,  I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  O' Byr ne,  2002 WI  123,  257 Wi s.  2d 8,  653 

N. W. 2d 111.    

¶81 At t or ney Sommer s has r epeat edl y al l eged t hat  ADA 

Humphr ey and hi s col l eagues at  t he Dane Count y Di st r i ct  

At t or ney' s of f i ce concoct ed evi dence agai nst  Rai sbeck or  

knowi ngl y f ai l ed t o cor r ect  mi st aken concl usi ons about  evi dence 

because t hose i ncor r ect  concl usi ons wer e advant ageous t o t he 

pr osecut i on.   He has asser t ed t hat  t he OLR and i t s st af f  pur sued 

t he dual  pr osecut i on of  ADA Humphr ey and At t or ney Sommer s i n bad 

f ai t h.   He has asser t ed t hat  var i ous j udges and t he cour t s have 

ai ded and abet t ed pr osecut or i al  mi sconduct  by t ur ni ng a bl i nd 

eye t o i t .   The cr ux of  At t or ney Sommer s'  ar gument  on appeal  i s  

t hat  t he c i r cumst ances i n whi ch he f ound hi msel f  i n t he Rai sbeck 

case j ust i f y——or  at  l east  excuse——hi s act i ons.    

¶82 The r ef er ee was mi ndf ul  of  At t or ney Sommer s'  

per spect i ve when he consi der ed hi s r ecommendat i on f or  

di sci pl i ne.   He per cei ved bot h at t or neys as at  f aul t  i n t he 

Rai sbeck case,  st at i ng:  

Ther e i s no doubt  t hat  Sommer s was f r ust r at ed wi t h 
Humphr ey' s conduct  i n t he Rai sbeck case.   Sommer s,  
however ,  was aggr essi ve i n hi s  def ense of  Rai sbeck.   
As t he Deput y Di st r i ct  At t or ney [ Schwaeml e]  i ndi cat ed,  
Humphr ey was pr obabl y aggr avat ed by Sommer s and 
r esponded i n i nappr opr i at e ways.   
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Sommer s appear ed t o have been t oo emot i onal l y 
i nvol ved i n t he Rai sbeck case.   Whi l e hi s c l i ent  was 
f ound not  gui l t y,  hi s conduct  r ai sed ser i ous et hi cal  
i ssues.   Sommer s was al so emot i onal l y i nvol ved i n hi s 
def ense of  t hi s mat t er .   

¶83 At t or ney Sommer s'  conduct  dur i ng t he Rai sbeck mat t er  

was i mpr oper  and vi ol at ed t he r ul es of  pr of essi onal  conduct .  

At t or ney Sommer s'  out bur st  bef or e Judge Pekowsky was 

out r ageousl y r ude and hi s ext r aj udi c i al  st at ement s and 

par t i c i pat i on i n pr et r i al  publ i c i t y cont r avened SCR 20: 3. 6.    

¶84 Typi cal l y,  t hi s  cour t  has adher ed t o a pol i cy of  

i mposi ng a mi ni mum l i cense suspensi on of  60 days.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Osi cka,  2009 WI  38,  ¶38,  317 

Wi s.  2d 135,  765 N. W. 2d 775;  I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Gr ady,  188 Wi s.  2d 98,  108- 09,  523 N. W. 2d 564 ( 1994) ;  I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  Schni t z l er ,  140 Wi s.  2d 574,  

577- 78,  412 N. W. 2d 124 ( 1987) .  

¶85 However ,  we agr ee wi t h t he r ef er ee' s i mpl i c i t  

concl usi on t hat  a 60- day suspensi on,  whi ch woul d s i gni f i cant l y  

di sr upt  At t or ney Sommer s'  pr act i ce of  l aw and abi l i t y  t o ear n a 

l i vel i hood,  i s not  war r ant ed.   At t or ney Sommer s was exoner at ed 

on t he f i r st  count  of  t he compl ai nt ,  and we agr ee wi t h t he 

r ef er ee' s concl usi on t hat  t he conduct  of  ADA Humphr ey i s a basi s 

f or  l i mi t ed mi t i gat i on of  a sanct i on.   However ,  a publ i c 

r epr i mand i s i nsuf f i c i ent  di sci pl i ne f or  At t or ney Sommer s'  

mi sconduct ,  par t i cul ar l y hi s di sr upt i ve out bur st  i n cour t  bef or e 

Judge Pekowsky.   We have concl uded t hat  we wi l l  devi at e f r om our  

usual  pol i cy of  r equi r i ng a mi ni mum suspensi on of  60 days,  and 

we her eby i mpose a 30- day suspensi on on At t or ney Sommer s'  
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l i cense t o pr act i ce l aw.   Thi s i s an unusual  case t hat  cal l s f or  

an unusual  r esul t .   We caut i on At t or ney Sommer s t hat  t o t he 

ext ent  he mi ght  obj ect  t o our  devi at i on f r om pol i cy,  t he cour t ,  

af t er  ext ensi ve del i ber at i on,  concl uded t hat  t he mi sconduct  i n 

t hi s mat t er  r equi r ed a suspensi on.   Our  choi ce was bet ween a 60-

day suspensi on and a 30- day suspensi on.   

¶86 We t ur n t o t he quest i on of  t he cost s t o be i mposed i n 

t hi s pr oceedi ng.   Thi s cour t ' s  gener al  pr act i ce i s t o assess t he 

f ul l  cost s of  a di sci pl i nar y pr oceedi ng agai nst  a r espondent .   

SCR 22. 24( 1m) . 19  Under  SCR 22. 24( 1m) ,  t o awar d l ess t han f ul l  

cost s,  t he cour t  must  f i nd ext r aor di nar y c i r cumst ances.    

¶87 At t or ney Sommer s chal l enged t he i ni t i al  cost s of  t hi s  

pr oceedi ng by l et t er  dat ed November  16,  2009.   The r ef er ee' s 

r epor t  i ncl udes a gener al  suggest i on t hat  At t or ney Sommer s 

shoul d pay f or  t wo- t hi r ds of  t he cost s of  t hi s pr oceedi ng.   The 

suppl ement al  st at ement  of  cost s f i l ed November  17,  2010,  

r ef l ect s cost s on t hat  dat e wer e $94, 612. 56,  a ver y expensi ve 

di sci pl i nar y pr oceedi ng.   I n hi s appel l at e br i ef ,  At t or ney 

Sommer s comment ed t hat :   

The bur den of  payi ng f or  t he af or ement i oned 
evi dent i ar y hear i ngs and r el at ed submi ssi ons,  i n al l  

                                                 
19 SCR 22. 24( 1m)  r eads,  i n par t :  

 The cour t ' s  gener al  pol i cy i s  t hat  upon a f i ndi ng 
of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s,  
i ncl udi ng t he expenses of  counsel  f or  t he of f i ce of  
l awyer  r egul at i on,  upon t he r espondent .   I n cases 
i nvol v i ng ext r aor di nar y c i r cumst ances t he cour t  may,  
i n t he exer ci se of  i t s  di scr et i on,  r educe t he amount  
of  cost s i mposed upon a r espondent .  
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pr obabi l i t y ,  wi l l  f al l  upon At t y.  Sommer s.   I f  t hi s 
cour t  accept s Ref .  Hack' s posi t i on,  At t y.  Sommer s wi l l  
be r esponsi bl e f or  r oughl y 2/ 3 of  Ref .  Hack' s and 
OLR' s t i me and cost s.   I f  t hi s  cour t  accept s OLR' s 
posi t i on,  At t y.  Sommer s wi l l  be r esponsi bl e f or  100% 
of  Ref .  Hack' s and OLR' s t i me and cost s f or  
meani ngl ess evi dent i ar y hear i ngs and br i ef s.   Ei t her  
way,  At t y.  Sommer s,  due t o Ref .  Hack' s act i ons,  wi l l  
i n al l  l i kel i hood be st uck wi t h payi ng t housands and 
t housands and t housands of  dol l ar s.   

¶88 Thi s cour t  car ef ul l y consi der ed t he cost s and t he 

r ef er ee' s suggest i on t hat  a r educt i on i n cost s mi ght  be 

appr opr i at e.   At t or ney Sommer s l i t i gat ed t hi s case vi gor ousl y,  

as i s hi s r i ght .   On one hand,  At t or ney Sommer s was exoner at ed 

on Count  One of  t he compl ai nt ,  t her e wer e cer t ai n f i l i ng 

anomal i es t hat  wer e not  ent i r el y At t or ney Sommer s'  f aul t ,  and 

t he OLR di d not  whol l y pr evai l  on i t s i nt er l ocut or y appeal .    

¶89 On t he ot her  hand,  At t or ney Sommer s opt ed t o pur sue 

ver y ext ensi ve di scover y of  mat t er s not  di r ect l y r el at ed t o 

def endi ng t he di sci pl i nar y al l egat i ons agai nst  hi m.   I t  i s  

di s i ngenuous f or  At t or ney Sommer s t o at t empt  t o shi f t  t he bl ame 

f or  t he hi gh cost s of  t hi s l i t i gat i on ont o Ref er ee Hack.   Bot h 

r ef er ees and t hi s cour t  r epeat edl y s i gnal ed t o At t or ney Sommer s 

t hat  t hi s case was not  t he pr oper  f or um f or  hi m t o t r y t o pr ove 

mi sconduct  or  mal f easance by ADA Humphr ey,  t he di st r i ct  

at t or ney' s of f i ce,  t he OLR,  or  any of  t he ot her  per sons accused 

by At t or ney Sommer s.   At t or ney Sommer s was advi sed by t hi s cour t  

on Febr uar y 12,  2007,  t hat  he woul d be abl e t o seek r edr ess 

agai nst  t he OLR af t er  t he concl usi on of  t hi s l i t i gat i on.   I n a 

l et t er  t o Chi ef  Just i ce Abr ahamson dat ed August  31,  2007,  

At t or ney Sommer s conceded t hat  Ref er ee Hanson had " emphat i cal l y  
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hel d t hat  no evi dence wi l l  be per mi t t ed .  .  .  per t ai ni ng t o 

al l egat i ons agai nst  OLR ( or  t he Dane Count y DA' s Of f i ce) . "   

Ref er ee Hack f or mal l y deni ed At t or ney Sommer s'  count er cl ai m on 

Febr uar y 29,  2008.   At t or ney Sommer s t hus made an i nf or med 

t act i cal  deci s i on t o cont i nue t o t r y t o pr ove mi sconduct  by 

ot her s i n a di sci pl i nar y pr oceedi ng t hat  was i nt ended t o f ocus 

on hi s own al l eged mi sconduct .   Thi s deci s i on cont r i but ed 

gr eat l y t o t he l engt h and t he cost  of  t hi s pr oceedi ng.   However ,  

mi ndf ul  t hat  At t or ney Sommer s di d pr evai l  on one count  and was 

r equi r ed t o l i t i gat e t he OLR' s i nt er l ocut or y appeal  i n t hi s 

cour t ,  we concl ude t hat  At t or ney Sommer s shoul d be r equi r ed t o 

pay one- hal f  of  t he f ul l  cost s of  t he pr oceedi ng,  whi ch t ot al ed 

$94, 612. 56 as of  November  17,  2010. 20 

¶90 I T I S ORDERED t hat  t he l i cense of  Joseph L.  Sommer s t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  30 days,  

ef f ect i ve May 7,  2012.    

¶91 I T I S FURTHER ORDERED t hat  Joseph L.  Sommer s shal l  

compl y wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  

a per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.   

¶92 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Joseph L.  Sommer s shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he i mposed cost s of  t hi s pr oceedi ng.   I f  t he 

i mposed cost s ar e not  pai d wi t hi n t he t i me speci f i ed and 

                                                 
20 An obj ect i on t o t he speci f i c  amount  of  cost s i s not  

pr esent l y bef or e t hi s cour t .   See SCR 22. 24( 2) .  
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Joseph L.  Sommer s has not  ent er ed i nt o a payment  pl an appr oved 

by t he Of f i ce of  Lawyer  Regul at i on,  t hen t he Of f i ce of  Lawyer  

Regul at i on i s aut hor i zed t o move t hi s cour t  f or  a f ur t her  

suspensi on of  t he l i cense of  Joseph L.  Sommer s t o pr act i ce l aw 

i n Wi sconsi n.  

¶93 ANNETTE KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN,  

J. J. ,  di d not  par t i c i pat e.  
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